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** Ay et, 


T HE 


Fes — 0 0 SL B-4. 4 ED 
READERS. 
T is not to be doubted, but that, upon a ſerious Peruſal, 
1 theſe Reports, um preſented to you, will appear to be 
taken with great Care and Solidity, ſeveral eminent Per- 
ſons of diſtinguiſbing Judgments in Matters of this Nature 
having recommended and encouraged this Undertaking : The 
Author ſeems to be a fludious and obſerving Gentleman, who 
was attendant at the Bar many Tears, and had Time and Abi- 
lity ſufficient for ſuch a Performance. \ F: 
1 will only firſt obſerve, That theſe enſuing Caſes were lately 
argued and adjudged in the Queen's Bench, and never printed 
before; ſo as there are no Contemporary Reports yet extant : 
And it is a good Obſervation of my Lord Coke, That latter Re- 
ſolutions and Judgments are the ſureſt, and therefore beſt 
to ſeaſon Students in ſettling their Judgment. And for 
that Purpoſe, I obſerve here are ſome Reſolutions, which either 
explode or correct former Reſolutions, as being Opinions waver- 
ing and not well digeſted, or not fully agreeable to the Rule 
and Reaſon of the law. | —— 
In ſhort, Theſe were taken when my Lord Chief Juſtice 
Holt, the great Maſter of Experience of the Practice of that 
Court, ſat there. 785 Sans 5 
But for that it is known, that Prefacers extravagant Recom- 
mendations of Books are very ſuſpicious, and thereupon the Rea- 
ders not finding them anſwerable to the Præ- encomiums, their 
over-rais d Expefations become pall'd, and they throw them 
aſide with Slight and Indignation; therefore theſe Caſes, as 


argued and reſolved, are wholly ſubmitted to your reſpective 
Judgments, Valete. 
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Dams verſas Tertenants of 
Savage, Page 134,95. 


132, 153, 263 
90 


1 


| 


A 


Anonymus verſes Cowper, 
Anonymus verſar Catchmade, 90 


Arnote verſe Bream, 244 
Aſhby verſes White, 54 
Aſtry (Sr Samuel's Caſe 123 
Overſeers of the Poor of St. An- 
drew's, 77 


| 


| Barber verſes Dennis, Page 6g 
Bernardiſton verſes Vicecomi Mid”, 
OJ 
Berwick verſas Andrews, 5 
Bignall verſes Devniſh, 242 
Biſhop of Durham werſ#s Ladler, 
| 71 
Blakamore verſes Tidderly, 240 
Boiſloe verſus Baily, 221 
Booth verſas Booth, 288 
Bovey ver ſis Wheeler, 267 
Bourkamire verſar Darnell, 248 
Brewfter verſas Weld, 229 
Brigs oerſ#s Collingſon, 70 
Britton verſus Standiſh, 138 
Brough verſus Parkins, 39 
Buller verſas Crips, 29 
Burridge verſus Forteſcue 60 
Buſhel verſus Paſmore, 217 
Butler verſus Rolfe, 25 
Buxom verſus Hoskins, 262 
Burnaby verſ#s Saunderſon 17 
C. Calr 


B. | 

Attersby verſas Marſh, 80 
Baldwin verſas Cole, 212 
Banbury (Lord) verſus Wood 84 
Bangley verſus Titchcombe, 14 

Baker verſus Pierce, 23 | 


The Newer of the CAS 


= 


C. 
ALY verſus Hardy & alios, 
Page 164 
Carleton 2erſus Mortagh, £13, 206 
Catchmade's Caſe, 90 
Chetly verſus Wood, 42 
Cholmley >erſus Veale, 304 
Claxton verſus Baſty, 58 
Clement verſus Scudamore, 120 
Clerk verſus Dealy, 151 
Clerk verſas Withers _ 
Cockrott werſas Sanith, 230, 263 
Cole werſac Turner, 149 
College of Phylicians verſus Roſe, | 
4:4. 
Collins verſzs ſeſſot, 155 
Lady Cook verſus Remington, 237 
Cornith verſes Marks, 17 
Cotton verſus Martin, 63 


Counteſs of Bridgwater verſus Da- 


cem de Bolton, 106 
Cragger verſas Glover, 301 
Cragg verſus Bowman, 147 
Crocket's Caſe, 175 
Croſs verſus Bolſon, 102 
Crowder verſus Oldfield, 19 
Cuddon ver ſus Provoſt, 123 
Cuddon ver ſus Eſt wick, Mid. 
Culliford's Cafe, 219 


Cunmer oerſus Milton Pariſhes, 


87 
Cowper's Caſe. 90 


D. 1 | 
AY verſus Musket, 80 
Davenant verſus Rafter, 235 
Davy verſas Salter, 250 
Dean verſus Crane, 309 

Denham verſus Stephenſon, 241 
Dennis 2erſns Doctor Lane, 131 
Dillon verſus Browne, 4 
Dod verſus Monger, 215 


Dockmanny verſus Davenant, 198 
Dove verſ#s Smith, 153 


| 


1 


"= 
Lderton's Caſe, and others, P. 73 
Elmore verſas Tucker, 98 
Elwis verſur Lombe, ˖17 
Emerton verſus Selby 114 
Evans verſes Roberts, 61 
Ewer verſæs fones, 25 
E. 
ES verſas Morriſon, 157, 
197 
Fazakerly verſar Baldoe, 177 
Fitzhugh ocrjas Deanington, 227 
259 
Frenche's Caſe 247 
Fox verſur Tilly, 225 
Ford verſas Lord Grey 44 
Foxon verſus Moſely, I54 
G. 
Arden verſes Exon, 88 


Garibaldo werſ#s Cagnoni, 


90, 265 
Gawdy verſxs Pickerſdale, 185 
Genner werſ#s Spark, 173 
Gibbon ver/as Dove, 23 
Gilbert verſus Parker, 158 
Goddard werſus Smith, 26C 
Godolphin verſus Tudor, 38, 234 
| Gree verſus Sharp, 265 
Grovenor verſzxs Soame, 122 
Greaves verſus Blanchett, 148 
Grant verſus Southers, 83 
H. 
ALE derſus Claro, 149 
Harvy verſus Broad, 148. 
| 159, 196 
Harwood verſus Turberville, 203 
Heins »erſns Hancock, 140 
Herring verſus Croker, 184 


Hedges 


The Names of the CASES. 


Hodges verſus Templer, Page 191 
Holderſtaff verſus Saunders, 16 
Holmes verſus Hall, 161 


Horner verſas Bonner, 86, 96 

Hotherſhell verſus Bows, 21 

Hutton verſus Manlell, I72 
5 

Acob ver ſus Dallow 230 


Jenkins & Uxor verfus Plombe, 

| 91,181 

Jevon verſus Turner, 86 
Inhabitant' Paroch' de Weſtbury in 
Com' Wilts verſus Inhabitant' de 


Coitham, 213 
Inman verſus Crew, 85 
Johnſon verſus Shepney, 79 


Johnſon & Qxor verſus Brown- 


ing, 216 
Jordan verſus Thomkins, 77 
Joſe verſus Mills I 4 
Ireland's Caſe. 101 

| K. 
K tar, Caſe, 138 
Kingſdale verſus Mann, 27 
Knight verſus Burton, 231 


L. 


Ady Cook verſus Remington, 
3 237 
amb verſus Williams, 82 


Langford verſus Adminiſtrator of 


Tyler 162 
Leiceſter verſus Foy, 261 
Leonard verſus Stacy, 68, 139 
Lepicott verſus Browne, 198 
Leſauld verſus Dyer, 57 
Lett verſus Mills, 105 
Lewis verſus Jones, 138 
Lidford verſus Thomas 96 


Longueville ver. Hund' de Thiſtle- 
worth, 


27 


- 
c 


4 


| 


* 


Lord Banbury ver ſu Wood, Page 84 


Lynch verſus Hooke, 225, 311 
M. 
Mew. of Wincheſter werſu; 
Wilks, 21 
Mr. Medlicot's Caſe, 137 
Michelſon verſus Cawſey, 72 
Michell verſas Waldron, 306 
Middleton verſus Haw, 242 
Mills verſus Wilkins, 62 
Lord Mohun's Caſe, 59 
Monkton verſus Aſhly & al. 38 
Moor verſus Rowbothom, 162 
Morgan verſus Thomkins, 1135 
Morley verſus Stacker, 02 
Muriell verſus Tracy, 169 
N. 

Nba verſus Goulſton, I67 
Noel verſus Gray, 22 
O. 

(Dates verſus Bromill, 160, 176 
Ogden verſus Turner, 104 
Olivier verſus Vernon, 170 
Osbourn »verſas Hoſier, 167 


Overſeers of the Poor of the Pariſh 
of St. Andrew's, 77 


P. 


Ariſh of St. Cle ment's verſus that 

of St. Andrew's 287 
Parker verſus Clerke, 252 
Parker verſus Sir Will. More, 95 
Parkins verſus Chatherton, 159 
Parkins verſus Woollaſton, 130, 139 


5 


Peat's Caſe, ; +2. "$28. 280 
Phips verſus Jackſon, 305 
Phyſicians College verſus Roſe, 44 
Poply verſus Aſhly 147 
Powell verſus Ball, 210 


81 
Domina 


Preſgrove verſus Saunders, 


The Names Te Ca SES. 


Domina 555 Cox & Earle, Gee. 


verſus 


245 
jo. (Mayor, Cc.) 


1 Bothell, 


| | Collingwood, 288 
| Corbett, 91 


N | Criſp, 


R. 
Baines, ' 


|Banks' en uy 


I52 
' Beſt & 410“, 
| 185 
17, 33 
Bran worth 240 
Brown 87 
Buck & Hale, 306 
Buckle (Ducheſs). 


Page 192 | 
JB,. 78 


12717 


Littleport Pariſh) 


97 
London, 204 
bee 301 
Middlemore, 212 


Newnham Murry 

¶ Inbabitant .) 163 

Orbell, 42 

Pugh & af 140 

{Rawlins 243 

been , 8, 
Thetford ( Mayor) 


25 


; G- al, 150 
Carter, 176 
Clithe roe ( Town ) 


133 
" aworth (Inhabs- 
tanta) 163 


Coteſworth, I72, 


180 


* 


137 
Croſs 


43 
n 289 
Dixon — 


[Tracy 30,114,178 


Tutchin, 164, 268 
Warden of the 

Fleet, 18 
Watton, 95 
Weekes, 220 
Weſt, 180 
Wheeler, 117 


| Wilts Com- (In ha- 


Dyer 41, 9 

Earl, Cox Gal, o 
Fouby, Ir, 178, 

* 213, 239 
1181 Franklin, 220 
George, 40, 57 

lin Gal, 87 
Gold, 163 

| Guy, 89 


Hale & Buck, 306 
Hannon, 311 
| Hereford (Mayor) 


1 309 


Hoskitis, 58 
Inhabit' de Coin 
Wilts, 191, 307 


Lane, 128 
Langley, I24 
[Leich, 145 


L bitants) 191,307 

Reignots verſus Tipping, 241 
Ride verſus Ride, 239 
Rich verſus Aldred, 216 
Rich verſus Doughty, 474 
Robiſon verſus Callow, 82 
| Robiſon verſus Goſnold, 171 
| Roſwell verſus Pryor, 116 
| Robert verſus Harnage; 228 
Rowſton verſus Combat, 157 
Ruſſell verſus Corn, 127 

8. 


Cr s Company verſus Jones, 78 
Saunders verſus Melhuiſh, 73 


Scott (Sir Harry) verſus Brace Ge. 38 
 Scrimſhaw verſus Weſtby, 302 

Selby verſus Green, 233 
Sexton? s Caſe, 163 
Shepherd and Baily werſus Or- 
chard, 40 
Shuttle verſus Wood, 132 
Sir Samuel Aſtry's (aſe, 123 
Slater 


\ The Names of the CASES. 


Slater verſus May, 
Smartle verſus Penhallow, 
Smith verſus the Mayor and Alder- 


men of London, 78 
Smith verſus Aiery, 128 
Smith verſus Harmon, 142 
Smith verſus Bartlet, 156 
Souther's Caſe, 133 
Sparks verſus Wood, 146 
Squire verſus Grevell, 33 
Stanion verſus Davis, 223 
Staple verſas Haydon, I 
Stillingfleet verſus Sir Harry Par- 

ker, 248 
Strong verſus Courtney, 265 
Sutton's Caſe, 57, 91 


* 


J. 


þ Empler's Caſe, 


191 


Tenant verſus Gold win, 311 
Tilſden verſus Parfriman, 253 
Tracy verſus Talbot, 214 
Trantor verſus Watſon, II 
Trevill verſus Edwards, 308 
Trevivan verſus Lawrence, 256 
Thornborough verſus Whitacre, 

303 
Turner verſ#s Nurſe, 149 


304 
63 


| Villars verſus Cary, 


M 


"0 


Aughan verſus Company of 
| Gunmakers in London, 82 
303 


— 


W. 


Alden verſut Holman, 115 
 Walmſely, verſus Ruſſell, 


200 
Ward verſus Evans, 36 
Ward verſus Apprice, 264 
Warren verſus Fuz, 22 
Warren verſus Mathews, 73 


Warden and Company of Sadlers 

verſus Jones, 165 
Warden of the Fleet's Caſe, 18 
Wells verſus Oſmond, 238 
Weſtbury (Inhabit' ) verſus Coſt- 


ham, 213 
Wey werſus Yelly, 194 
White verſus Bodiman, I50 
Wiat qui tam verſus Ayland, 33 


Wigg verſus Rook, 86 


William verſus Farrow, 82 
Williams werſas Jackſon, 146 
Williams verſus Hoskins, 310 
Wilſon verſus Gray, 211 


Wincheſter (Mayor) v. Wilks, 21 


Winter verſus Garlick, 195 
Wood verſus Shepherd, 24 
Woodcock verſus Morgan, 306 


| White's Caſe, a Mandamus 18 


DE 


* 
D E 
Term. S. Michaelis, 
Anno 2 Annz, in B. R. 
Staple werſus Haydon. 75 Co Silk. 
2 Salk. 579. 


ler, fo2 that they on the 31ſt of May, in the 13th Pear of 
the late King William, bꝛoke his Cloſe, called the Wharf 
in Stepney in Middleſex, and thzew down a Perch of Rails 
therein ſtanding : And alſo, fo2 that on the 7th of July following, 
they entered into the ſame Wharf, and committed the like Treſpals. 

The Defendant G. F. as to all, pleads Mot guilty : But J. H. ag v,, ca, 
to the Treſpaſs laid on the 31ſt of May, pleads Mot guilty as to the Hob. 66. 
Foce, and juſtifies the Entry, and thꝛowing down the Rails ; 4 
that long bekoze one Edw, G. was poſſeſſed by Uertue of a certain | 
Leaſe fo2 eighty Pears then to come, and pet unerpired, of the ſaid 
(Uharf, and alſo of a Pard nert adjoining thereunto; and that fo2 
the neceſſary Ale of the ſaid Yard, he had and uſed a TUay over the 
ſaid TUharf to a certain Stairs on the River Thames, which was 
thereunto contiguous, there to take Tater, &c. and being ſo poſ- 
leſſed, he on ſuch a Day and Pear, which was pzio2 to the Time 
laid in the Treſpaſs, demiſed the ſain Yard (inter alia) to the De- 
kendant J. H. fo: a Term of Pears yet unerpired, with all lawful 
Maps, &c. thereunto' belonging gy By Gertue whereof he entered, 
and was. poſſefſed, &c. whereby he was entitled to the ſaid Tay * 

That the Plaintiff obſtruted it with Rails, ſo he coming to uſe it, 
could not paſs ; and that he requeſted the Plaintiff to open the Rails, 
which herefuſed; ſo he juſtifies the throwing them down, and pleads 
directly in the lame Manner to the other Treſpaſs laid on the 7th of 
July ; and avers, That at the ſeveral Times he had no other Cay to 
the laid Stairs and River Thames than by and thzough the laid 


Wharf, | 
| B Plaintiff, 


T HE Plaintiff S. bxings Treſpaſs againſt J. H. and G. Fow- The cave. 


2 Term. S. Mich. 2 Anne, in B. R. 
0 Plaintiff, as to the Plea to the firſt Treſpaſs, replies, That 
the Defendant J. H. had another convenienter Way to the Bi⸗ 
ver Thames than through the (aid TUhart, and thereupon they are 
Hob. 66. At Iſſue; and upon the Plea to the Treſpaſs on the Seventh of 
July he demurs, Ideo fiat Jurat, to try the Jiucs, and aſſeſs contin. | 
gent Damages upon the Demurrer. Both Dekendants make 
Dekault . -7 prius; which being recowded, the Inqueſt is award: 
ed by- and G. Fowler is found-guilty of the Treſpaſs on 
bg” 41 ay, + acquitted of that on the 7th:.of-July ; and 
H. is DR of the Treſpaſs on the 31ſt of May as to the 
pho but the Jury found as to the reſt, that he had no other May 
to the ſaid Stairs and River Thames than th2o' the ſatd TUhark, and 
allels Damages upon the Demurrer, and acquit him of the Trel 
paſs on the 7th of July. 
In this Caſe ſeveral Points were moved, and reſolved by the 
Court: 
1. Repleader. Q. 1. CUhether a Repleader ſhould be in this Cale, there being, 
If a Replea- as was ſaid, an immaterial J::ve joined? And the Court held clear: 
—_—_— = Jiue was impertinent ; but as to Repleaders in general, 
Caſe. The Court held, 
Whob: 1, ACS Repleader 18 to be awarded when ſuch an Tue is 
plesder ſhall joined, as the Court after Trial thereof cannot give a Judgment, 
ve upon 9? AS being impertinent 02 uncertain, and not ICY the Right, 
Iſſue 22 H. 6. 16. Vide 1 Lev. 32. 1 Keb. 23, 39, 89. 
Vide Doctr. 2. That befoze the Statute of Jeofails, if ſuch an Jute were 
plz. Joined, the Court befoze Trial might award a Repleader, 2 Salk. 
579- 1 Salk. 216. Vide 3 Keb 664. 
Where te 3. CUhen, a Repleader-is awarded. the *Amendment muſt begin 
Amendment where the Plea, which makes the Jfſue bad, begins to be faulty ; 
to Repleadr and therekoze ik one makes himlelk a bad Title in his Declaration, 
5 E. 4. 8. to which there is a bad Bar, and thereupon a bad Replication on 
97 1 5 ac which. there is Iſſue, there the Repleader muſt be awarded and en⸗ 
wry) * tred on Recozd; and the Plaintiff ſhall declare de Novo, &c. But 
if the Bar be good, 02 Plea be good, and the Replication bad, and 
Iſſue thereupon, there a Repleader- will be only as to Replication; 
but if Bar and Replication be bad, and a Repleader awarded, it 
mult be as to both. Vide 3 Keb. 664. 
Error. : If the Court award a Bepleader where it ought not to have 
been, 02 deny it when it ought to be it is Erroꝛ. 2 Salk. 579. 
Vide Poſt 102. 
No Coſts on 5. That upon Award ot Repl ver, there muſt be no Colts, be: 
23 cauſe if is a Judgment ot the Cdurt-upon the Pleading ; but upon 
Amendment of. a Plea in Paper, there muſt be Coſts. 10 
General Rule 6. Chat upon a general Rule foz Bepleader, without any Di⸗ 
of Repleader. tion from the Court from what they ſhould: begin the Repleadcr, 
it muſt begin from the firſt Fault which occaſioned the bad Plead⸗ 
ing ne "wy the 1 is 1 Ow een 
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2. That 
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5. That the Pleadings in this Caſe were ſuch as a Repleader Avermene 
would be awarded upon at the Common Law; koz the Defendant 7 gre 
having inſiſted upon a Title to a Tay by Slant, his Averment; impercinenc 
That he had no other TUay, was immaterial, and by Conſequence 
the Jſlue thereupon tmpertinent ; beſides, there was no Iſſue at all 
jomed, 'to2 the Plaintiff's Affirmative does not meet with the Oeken⸗ 
dant's Negative. 

8. That though a Repleader ſhould have been at Common Law Repleader by 
in this Cale, this Motion having been made *efo2e Trial, and . g 
it being doubtkul whether a Uerdi# would not help it by the Sta⸗ . 
tute ok Jeoffails, the Court ſaid it would be juſt in them not: to! 
grant a Repleader till after Uerdf# ; fo2 they laid they might in⸗ 
deed grant a Repleader befoze Uerdi# at Common Law, but they 
were not bound to do it. So note the Diverſity ſince the Statute; | 
fo2 though it were reaſonable. to award a Repleader befoze Gerdi Aid by et 
at Common Law, where the Pleading appear'd ſuch on whlch naue Law. 
Judgment could be after Gerdick; yet ſince the Statute, when a 
Uer dict may cure immatertal 0˙ inkoꝛmal Iſſues, it may not be P20- 
per to do it. 

9. After the Trial, the Court held, That this Illue was ſuch on Vide 2 Lev. 
which no Judgment could be; ko the Dekendant pleaded, That he. — 7 
had no other May to the Stairs and River Thames. The Plaintiff ; 9. 
replies, That he had another May to the Thames ; and the Jury 
found no other Tay to the laid Stairs and River Thames, ſo in Truth 
there was no Iſſue join d. — 

10. That in this Cale there could be no Repleader, foz the Par: 1 
ties were quite out of Court by the Dekault. 

N. B. Per 40 Ed. 3. 15. If d. Jury do not find Aﬀets to a certain rn 
Ualue, the Uervit# is inſufficient, and a Repleader. ſhall be granted, nn 
and the Jſlue tried by another Inqueft. Vide Cro. Eliz; 318. 883. 

*:2dly. In reference to the Way claimed, theſe Points were agreed 2. Way 

on by all, viz. 435+ - -+7 Claimed, 

1. That a Man cannot claim a Way over RL from one Points . 
part thereof. to another; but from one Part of bis own Ozound to * 
another, he may claim a (Way over my Gꝛound. 73 
2 A Stranger may have. a TUay over another's Soil: thꝛee man: Vide 2 Cro. 
ner of: Maps, viz. Foz: Neceſſity, by Grant, any: by Preſcri ption : 0. 
Foz Neceſlity ; gas if A. has an Acre ot G20und: ſurrounded. by my 

Gzound of B. A. fo: Meceflity has a Way aver a convenient Part H, 
of BS Gzound to his own Soil, as a neceſſary Incident to his N 
Gꝛound : So ik A. grant u Piece of. Land which is ſurrounded by 
Land ok the Mendoz, he grants a (ay as 4 necellary Jncldent there- 
with.” 2 Rol. Abr. 60. Poſt 149. | 

3. Ik one;beifeiſed-of Black-acre and rabite-acre. and uſes a Way 2. By Grant, 
over White-acre from Black-afre to a Mill, River, &c: and he grants % „. 
Black-acre to B. with all Mays, Eaſements, &c. the Gꝛantee ſhall; Lev. bes. 
habe the lame Convenienty that the Gꝛantoꝛ had, when he had Black- 5 
acre : So if A. has two Acres of Land, and has a Tap from them 
Oo [another's Soll, and grants one of them with all Ways;: the 
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Gzantee ſhall have the ſame May that the Gꝛantoꝛ had: But thete 
the Ozantee in making Title muſt alledge ſuch an Eſtate in the Ozan⸗ 
toz as is traverſable, and not only lap, that the G2zanto2 was pol. 
ſelled of the Place, to which, &c. fo2 a Term of Years; fo? there the 

Pofſeſton would be traverſable matertally. 

J By Pe- If a Wap of Neceſſity be claimed, it is a good Plea to ſay, the 

ſcription. Party has another May; but Secus where a May Is claimed by 

Noy. 9. Ozant oz Peeſcription. 

The Way of 4. The Map of Pleading in this Caſe had been to ſhew, that 

Pleading luch a one was ſetſed in Fee of the Place to which, &c. and being 

perriculzr fo ſeiſed was tntitled to a Way, and ſhew how, and that he granted 
to the Leſſoz, &c. who alſo granted it to him, &c. Fo2 when one 
ſhews a particular Eſtate, he muſt ſettle the Fee in ſome body. 

A Way of J. Jt was agreed, That by Gzant of a Houſe to which there is a 

Neceflity. Map of Necefity, without moze, the G2antee ſhall have the Tap 
as well as if it were ſpecially mentioned in the Sꝛant. 2 Cro. 190 
& 170. Vide Hob. 234. 295. & ante. 

It was reſolved, That if the Plaintiff had demurred to the De⸗ 

kendant 8 Plea, without Doubt he ſhould have had Judgment. Foz 

reſolv'd [Vide Rigeway's Caſe. ] That after a Demurrer a Repleader 
ſhall not be, becauſe the Parties by mutual Afﬀent have put them: 
ſelves on the Judgment of the Court. Li. 3. 52. Vide Doctr. plac, 

311. ſed vide poſt. 102. & 3 Lev. 440. contr. 

4th Point. Upon the Point, whether the Matter were now cured after Uer- 

- —_ here dick by the Statute of Jeoffails, thefe Points were agree: 

ye veat- 1. Ia Jurp find a Point in Jane, and a ſuperfluous Potter 
over and above, that ſhall not vitiate the Gerdick. 

2. That in this Caſe the Jury found nothing that was put in 
Iſſue; ko; they do not find that either he had no other May, oz had 
another Map to the Thames; but that he had no other May to the 
Stairs and Thames, which might well be, and per: he might yer 

- Another Map to the Thames. 

5th Point. "AS to Defaults after Jſſue, the Court took a Diverſi ity: between a 

CO Real and a Perſonal Action; fo? in a Real Action, if a Tenant make De- 

22 ifeer fault, the Demandant map. it he pleaſe,waive the Benet ot it, and p2o- 

Iſſue, & in CeeD- by further P2oceſs againſt him; as it the Tenant make Default 

Real Si on the Deiginal, the Demandant hail have a Grand Cape; and if the 

216. 217. Tenant do not ſade his Default, the Demandant, it he inſiſts upon it. 

4 1 160. ſhall habe Judgment final upon the firſt Default; but he map, it he pleaſe, 

vide 2 Cro. Veleaſe the Default, and continue further Pꝛoceſs againſt him: In like 

36. manner of a Default after Appearance, the Demandant thall-have a 

z Lund 2. Petit Cape, &c. and if the Tetiant do not fave his Default, he may 

have Judgment upon the Default ; oz if he will waive that Advantage, 
1Jo.412,413. he map, and pꝛocerd by further Poocels.. I in a Real Adion the Te- 

x Cro. 517. nant malle Dekault at Niſi prius, the Default is never recozded, but 

Perſonal ll the Poſtea matł dʒ and the Demanvanit.ifhe will, chall have a Petit 

Actions. Cape; and Judgment thereupon ik the Default be not ſaved; oz elſe he 
may. wulve the Default, and continue with further Pibceſs. But in 


(a of a Perſonal Alon, a Default at the Ertal is always n 
an 


3d Point. 
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and there is no farther Pꝛocels in Lam to bzing the Defendant into 
Court upon Releaſe of the Default. And anciently at every Continu- 
ante - day the Parties were demandable; and if the Defendant did not HL 
appear, 02 were not effoin'd, his Default was recozded, and Judg- 
ment given againſt him thereupon : But by the Statute of Marl- 2 Cro. 571. 
bridge, c. 13. and Weſtm. 2. c. 27. after Jſſue join'd in a Perſonal F494" in » 
Action, the Defendant ſhall have but one Eſſoin and one Oekault; Action. 
and if the Default be upon the Venire fac', then it is recozded, 
and a Diſtringas ſhall go againſt the Jur'-ad triand', and againſt the 
Defendant, to receive his Judgment ; but if he comes in at- the 
Day of Niſi prius, he ſaves his Default 3 but if he does not, the Default pe- 
Detault is peremptozp, and final Judgment ſhall be given thereupon, c metory. 
Ind it is ro be obſerved, That this one Eſſoin and one Default that 
the Statutes give, muſt be at the firſt Continuance after the Jſſue ; 
fo2 if the Defendant ſhould appear at the firſt Continuance, viz. at 
the Venire fac', he ſhall neither be eſſoined, o2 have a Default ſaved 
at the Return of the Diſtringas ; but Judgment peremptozy ſhall be 
given on ſuch Default. 2 Inſt. 217. ge? 

But if the Defendant imparl to a Dap in a Perſonal Aﬀion, and 19pctnce, 
does not appear at the Day, Judgment final ſhall be giben againſt ad 1 
him; fo2 the Default is peremptozy to him, and there is no Pꝛoceſs 1a; 
to bing him into Court again. Vide 38 H. 6. 33. In Debt, the De- 
kendant pleads in Abatement to the Trit, to which the Plaintiff im- 
paris, and at the Day given the Defendant makes Default : Judg- Abs tement 
ment final is upon the Default, tho' the Plea was only in Abate- '* Debr. 
ment. 18 E. 4. 7. Jn Treſpaſs. the Defendant demurred, and made D=murrer in 
Default at the Day given, and Judgment final. In Debt upon an Db- T*<ſezis, Ce. 
ligation, the Defendant pleads a Releaſe, and after Demurrer Day 
is given, and Default is made by the Defendant at the Day ; Judg- 
ment final all be given. Vide 1 H. 7. 11. In Treſpaſs Defendant 

imparis, and makes Default at the Day, Judgment final all be | 
given: So in Debt, 11 Hl. 7. 5. and the Caſe in 2 Cro. 357. was Judgment 
temembzen, where a Judgment in an inferioz2 Court was reverſed foꝛ fa. 
this Erroꝛ; that the Defendant being eſfoined, and making Default 
at the Day given by Eſſoin, they gave a further Day when it ſhould 


be a Judgment by Default. 0 Auge et 
8, Uhether Judgment whether 


Oo nom, what ſtuck with the Court wa 
Houid be given upon the Demurrer againſt the Dekendant, 02 upon ber- Judg: 
theDefauit ? Chat is, (Whether be being out of Court ps to one Nl. be upon che 
fue: by the Default, he could be meſent in Court as to the Iſſue in Demurrer, oc 
Law upon the Demurrer, fo that the Court might give Judgment ide. the Her 
thereupon 2 And as to this Point, the Caſe was, A Detendant in 
two ſeveral Trefpaſles: pleads an iii Plea to one; on which the Plain⸗ 
tiff demurs, and joins Iſſue upon the other, and makes Dekault at 
the Dap of Niſi prius ; whereupon the Jnqueſt is taken by Default 
_ is to the Jfſue, and contingent Damages upon the Demurrer. And 

Ward, t the Plainti#, argued, That Judgment ought to be upon the 


1. This 


* 
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-Diverſiry s 1. This is not ſuch a Default on which Judgment can be gi. 
co Defaults ben ; und he took this 'Diverlity, That where eder in a real Attian 
ee Defen-the Default is ſaveable, ſo that Grand oz Petit Cape ſhall go, there 
| in a perſonal Adlon a Default is not peremptozy s but there is in. 
deed a pꝛoper Pooceſs to iſſue, and bing the Party inta Court, gg 
fo2 the Purpoſe, in a real Action after Imparlance Prece Partium, 
02 upon Eſſoin, ik the Party having chole his Day fatl there. 
upon, peremptozp Judgment ſhall be thereupon, and the Landg 
ſeized ; and in that Cale, Judgment would be likewile peremp. 
tozy in a perſonal Action; but if the Dekault were upon the Re: 
turn of a Pꝛoceſs, which is ſaveable in a real Action, there Judg. 
ment peremptoꝛy ought not to be in a perſonal Action, becaule there 
the Day is not taken oz cholen by 'the Party, but given to him 
by the Court; and it ſeems but reaſonable he ſhould be moze ſe. 
verely uſed upon his Default at his own Day, than at a Dies da. 
tus by the Court. ien 3 FITCH 10 ; 
A;roDe. But this is only in rcference to Defendants ; but in Cale of 
faulcof JJlaintiffs, they are in many Caſes demandable at Day given to 
Fhiatiff Sc. purlue their Writ : But in Caſe ok Defendants, upon Default at 
a Day given bekoze Plea pleaded, there ſhall be no Judgment pe. 
remptozp. Vide 7 H. 6. 19. 41. 19 H. 8. 6. 
In Crelpals the Dekendant appeared upon the Exigent, and Day 
is given over to another Term, at which the Defendant makes De⸗ 
kault; and per Cur. The Plaintiff can only have Pꝛaceſs Ad reſpond, 
and ik he kalt thereat, chen thzee 'Capias's and Exigent às befoze; 
and he quoted 20 Ed. 3. 12. 2 H. 4 L. pl. 3. 2 H. 4 4. 11 H. 4. 31, 
32, 20 H. „, Jud. Reg, IA, b. L 94 tf ae ine 
Breve ad au. The Crit of Ad audiend. Judicium was of great Uſe then, tho 
_— Ja- now altogether diluled, BAY a SOLE 2, 1998327 in 
. 37 H. 6. 29. gives an Account ok it, that fonnerlp, when a Oe⸗ 
murrer was joined in a real o2 perſonal Aﬀton, this (Urit uled to ga 
to bʒing the Parties in to hear Judgment; but now the Courte is, 
that he attend at his Peril. 4 H. 6. 29. That the Dekendant is 
not demandable on Demurrer, but the Plaintiff is only to appear 
and pꝛay his Judgment. Juſt as upon a TUrit ot iEnquiry ol Da- 
Yelv. 91. mages, the Defendant has no Day in Bank ;- and in the Common 
11 Co. 6. b. Pleas, neither Plaintiff noꝛ DefendantHave a Day given them, but 
the Plaintiff\#s/to-attend fo2 his Judgment. Cro. Eliz. 25. 144. 
But the Plaintiff has a Day by Courſe of B. R. Yelv.' 97. 1 Rol. 
Abr. 486. Now here; cho there be but one Ve. fa totey the Aue, and 
Here are two illiquite of the dcontingent Damages z pet thele are as tuo diſtfindk 
citin® Ma- Matters; koꝛ anciently the Courle was not to put both together; but 
re. fe. that is new, and fo2*Taſe' and Dilpat oh ; and here the Jury might 
have been dilcharged of the Tlie, and yet inquire of the Damages 
as an Jnqueſt'of Omce. 16 Ed. 4. 1. 2 Inſt. 440 4 ht 
How if judg © 2. Me inſiſted on it, Chat if Judgment were to be upon the Dekault, 
ment were ro If mut have been given at the Nil prius and that being not done, 
— and the Default being fo2 the Plaintiff's Advantage, be might walbe 
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ox releaſe it, and quoted 42 Ed. 3. 1. and the Defendant upon a 
Urit of Erro: can never take Advantage ok the Matter. Vide 
Darnell contra. (Uhere-ever there is a Demurrer in any perſonal Demurrer 
ation, and the Defendant makes Default at the Day, the Demur- 5 u. 
rer is waived, F. Default 59. 38 H. 6. 33. In perſonal Ations, if a perſonal 
the Parties are at Iſſue oz Demurrer, and after Defendant makes Action. 
Default, Judgment ſhall be upon the Dekault, and the Demurrer is 

waived. Bro Default 58. 39 H. 6. 16. and continued to 18. Bro. 

Default 73. Fitz. Jour 33. Proceſs 147. 45 Ed. 3. 3. And as to the 
Objection, That if Judgment were to be given on the Default, it 

ſhould have been immediately. Anſwer : All the Judges of Niſi 

prius could do, was to recoꝛd the Default. 

Powell Juſtice. J do not find but the Parties are demandable, ade «ef 
both in Caſe of Day given upon Demurrer, and upon Iſſue join- den by be. 
ed; but after Iſſue, Inqueſt may be taken by Default. But in fal, before 
Debt, ſuppoſe the Defendant comes in upon the #xigent, and the cue 
Plaintiff, as he may, pꝛaps a Oay ; there it being at Day, had on 
P2ayer of the Plaintiff befoze Count, if Defendant makes Default, 

P2oceſs ſhall go to bzing him in; but if the Plaintiff had counted, 
and befoze Iſſue the Defendant had made Dekault, if Plaintiff will 
demand him, he may have Judgment upon the Default ; and J take 
it to be the lame upon Demurrer where Day is given, at which the 
Defendant makes Default ; fo2 there Judgment final ſhall be, and 
ho Pꝛoceſs Ad audiend' Judic. Vide 18 Ed. 4. 7. And the Book of 
20 H. 6. 44. is miſfaken by Fitz. fo2 the Book is full, that Judgment 
muſt be upon the Default. 44 Fd. 3. 1. After Demurrer in a perſonal 
Action, that P?2oceſs ſhould go Ad audiend” judic'; but befoze De- 
murrer o2 Iſſue joined, ik Day be given after Pleading, a Default 


— 
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Wilt be peremptozy, and Judgment final upon Dekault; but the The Modern 


Ufage now is not to demand them. Uſage. 

It is very hard to make a Default at a Day given by the Court on 

Denitirrer peremptoꝛp; but here is an Jfſie as to Part, and a De- 

mütrer as to the other Part, and a Ve. fa. to try the Iſſue, and in⸗ 

Inire of Damages. And Day ts given with a Niſi prius, which 

Day of Niſi prius is in Truth but to try the Iſſue, and inquire of Da- 

mages, but the Day on the Ocmurrer is Ad audiend Judic'; fo that 

in Truth the Day given Ad triand' exit', &c. has nothing to do with 

the Day of Demurrer, and it is not neceſſary that the Defendant 

Hould have a Day on the Urit of Jnquiry ; ſo that the Dap Ad au- 

diend” Judic” in this Caſe is the Day in Bank, and the Default at 

Nifi-prius fs only to that fo2 which the Defendant had a Day there, 

that is, to try the Jſſue, and the taking the Inqueſt by Default is 

a TUaiver of taking Advantage of Judgment by Dekault. 

Mo do J know where the Plaintiff may in a perſonal Aﬀton take 

Advantage of a Default upon the Jnqueſt; but where the Defendant 

pleads a Releaſe oz Acquittance, and at Iſſue makes Oefault, there 2 x 

inderd he may pꝛay Judgment upon the Default, oꝛ that Jnqueft be J. 

taken by Default ; but after he takes Jnqueſt by Default, he is ee 
” ate 
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vide Stst. late to pzay Judgment by Default, fo2 his taking the Inqueſt ig , 
8 & W. z. Maiver of the Judgment by Default ; and Judgment muſt be upon 
* Lilly 43. the Gerdick, and not upon the Default ; that being waived by Pꝛayer 
38. of Inqueſt. Upon an Iſſue of Non eſt factum, you cannot take a 
| Judgment by Dekault. | 
Holt. The Queſtion firſt is, (Uhether if Default be in a perſona] 
Action after Declaration, and Day given over, either by Imparlance 
02 any other Day; whether, J ſay, this be ſo peremptozy that Judg. 
ment final ought to be upon that Dekault? And J think in Caſe of 
Imparlance, whether to a Dap in the ſame Term, oz another, Judg. 
ment final ought to be. 18 Kd. 4. 7. 36 H. 6. 19. & 19 H. 6. arg 
full in the Point, without taking any Difference. 
Two De- Now then upon Demurrer, becauſe Parties are at Iſſue fn Judg⸗ 
faulrs in ment of Court, ſuppoſe it had been in real Adlon, and Cur' adv. vuſt. 
ARion ceal, Defendant makes Default, Petit Cape muſt go, and he does not ſaye 
io Ation bf Default ; ſhall not Judgment final be given upon the Dekault? Je 
perſonal. ft be ſo when there is a Demurrer in a real Action, is it not much 
ſtronger in Demurrer in a perſonal Aﬀion ? And it is not leſs pe: 
remptozy upon Demurrer than Imparlance? Fo2 if Default be alter 
Demurrer on Day given in the lame Term, it is peremptozp; that 
is, if the Party does nat come at ſuch a Day in the ſame Term, it 
is a Departure in Deſpite of the Court; and there in real Action ng 
Petit Cape ſhall go, but Judgment final ſhall be on the Demurrer, and 
not upon the Default ; ſo that if the Book of H. 6. be Law, as ſure it 
ts, Judgment is as much to be given upon Default in perſonal Aﬀtons 
as in real; only that there muſt be two Dekaults in a real Aﬀton, and 
but one in a perſonal one. SE 
Where Day 19 H. 8. 16. Ik the Party comes in upon Pꝛocels in a perſonal Aﬀton, 
Prag, gan 02 UPON Cepi Corpus, 02 Exigent, and Day is given Prece Partium, 
b<toce De. that is, by Conſent of Parties, at which Oay Dekault is made, no 
clerarion, &c, Judgment can be given. TUhy 2 Becaule there is no Declaration. 
But if it were after Declaration, and at a Day Default had been, 
it were peremptozp. So is the Caſe of 7 H. 6. 19. 41. One in Cu: 
ſtody of the Marſhal upon a Præmunire, is charged by Bill in Mature 
of an Appeal of Mayhem, and Oay is by Conlent of Parties; at 
which there was a Defauit : There could not be Judgment final, be⸗ 
cauſe, tho* he Had been charged in Cuſtody of the Marſhal, yet he never 
Had been in Court; but if the Default there had been upon an Im⸗ 
parlance, it had been peremptozy, and final Judgment had been there: 
Aprufty. Upon. Indeed in Annuity, which, tho' perſonal, yet partakes of the 
** Lic. 144. Mature of a real ation, (fo there is final Judgment given to recover 
| an Inheritance, and the Pꝛocels in Annuity therefoze imitates that of 
a real Afton) after Dekault there ſhall be a Diſtringas ad audiend' 
Judic' to affozd the Defendant an Dppaztunity to ſave his Default ; 
becauſe tho'the Recovery ſhall charge the Perſon only, yet it may 
5-7 a4 to. be of an Inheritance. So in a $Secta ad Molendin', if Defendant 
bann. make Default, there ſhail be a Diſtringas to give him Liberty to ſave 
his Dekault; fo2 that alſo follows the Nature of a real Afton, as 
being of Freehoid o; Inheritance. F. N B. 123. D. , 
y, 


— 
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Appeal. 
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Ap, but this is like an Enquiry or Damages. 1. Jf Jidgment Diverſity 
be agalnſt a. Defendant, and an Enquiry of Damages, he has no nber e, 
Day given him thereupon, and therefoze he can make no Default ; 5. ©; 


3 Damages,and 


fo the Court have already given their Judgment againſt him, and he where boch 
thereby is quite out of Court, and the Enquiry is only to aſcertain! as, 
the Damages. But where there is both Jſſue and Demurrer, and | 
befoze Judgment on the Oemurrer a Ve. fa. goes to try Iſſue, and 

inquire of Oamages, whereupon Defenpant has Day, on which he 

makes Default z Js not that a Default to the Day of Demurrer 

as well as of Jſlie ? Fo2 though they be in Truth different, viz. 

one the Day of Niſi prius, and the other the Day in Bank; yet in 
Conſideration of Law they are the ſame. It there be two Defen- 

dants who plead ſeverally, one of them demurs, and Judgment fs 

given againſt him befoze Jſſue joined with the other, then he again 

whom the Judgment paſſed has no Day in Court, yet the Plaintiff 

may continue Pꝛoceſs againſt the other; but if in that Caſe the Il. 

ſue were to be tried befoze Judgment, then the Defendant who de- 

murred has a Day, and that is the ſame that the other has by the 

Niſi prius; which by Law is the ſame with the Day in Bank. A De⸗ 

fault in a real Action at the Day of Niſi prius is the ſame as at a Day 

in Bank, and as fatal; fo2 they are not to be ſevered. . And why not 

ſo in a perſonal Aﬀton ? And it is incident to the Trial of the Jſſue, to 

inquire of the Damages upon the other Jfſne in Law. So if the 

Day of Niſi prius be the ſame with the Day in Bank, the two have 

the ſame Dap ; but here, tho' it be one Defendant, yet vou would 

have him be out ok Court as to Jſſie, by Reaſon of Default at Niſi 

prius, and in Court upon the Oemurter in the Day in Bank; that 

is, in and out of Court the ſame Day. 

Ik there be Default after Demurrer joined, Judgment ſhall be up- 3,4gmerc 
on the Default, 02 upon the Demurtet ; and when Continuance is upon De. 
given, the Appearance of both Parties are entered at the Continu- 53%" te 
ance-Day, and anctently they uſed to demand the Parties; ſo then joincs, G. 
= 1 at Lurch fo2 one another; but now theſe are Things ok 

ourſe, 

And whereas my Bꝛother Powell affirms, that there can be no Day 
on the Demurrer but the Day in Bank: J would ſuppoſe there are 
two Dekendants, one pleads to Oemurrer, and the other pleads to 
Jſſue, and Ve. fa. goes to try the Iſſue, and enquire of contingent 
Damages; befoze the Day of Niſi prius and Puis darrein continuance, vide Hab. 
a Releaſe is made by the Plaintiff to the Defendant that demurred; 

Can he plead it at Niſi privs ? And ik he fails in doing it, can he 
plead it in Bank at Day there? And Powell ſubito allowed he might 
plead it at Niſi prius, but not in Bank; but after ſeemed to doubt, 
OE after Demurrer a Plea Puis darrein continuance could be vide pon 

caden 2 | 102. 

If at a Day given upon a TUrit ok Erro; Defendant makes 
Default, the CUrit ok Erro2 map go on, and the Judgment 
be affirmed; becauſe it is no new Judgment that is given fo 
the Defendant, who is now out of Court by his Default, but 
only his fozmer Judgment — and ratified; But in that Caſe it 


were 


2 
nn. 
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A Man out Were hard to give the Defendant Coſts upon the Statute: So if a 
of Court may Defendant make'Default, Plaintiff may have Judgment; foxa Yan 
ps, that is out of Court may have a Judgment given againſt. him, 
bim, tho' not thO' not fo2 him: And he wiſh'd the Dekendant's Counſel to take 
for him. Cute how they made Default; foz after Default, tho' the Plain. 
tiff could not pꝛove his Declaration, ſo as Uerdi would be foz him; 
pet it were very hard to give him a Judgment, fo2 he was ont of 
If che Deſ:n. At another Day another Point ſtirred in this Caſe, was, {CUhe. 
daat coofeſ: ther Judgment might not be given againſt the Defendant upon 
one the Tſſue, tho' look'd upon as immaterial, and a ſeofail ? Pe. 
ters good Cauſe the Ocfendant confeſſed the Treſpaſs in his Plea, and made 
Atte it no good Juſttfication: So (as was urged) Judgment ought to 
Vid: Hob 69, be given againſt him by Confeſſion. And hereby Ch. J. Holt took 
I Selk. 173. Diverſity, It one confeſs the Caule of Aﬀion; bat pleads Mutter, 
Hard to hoid Which, ik well pleaded, would bar the Plaintiff ;* there it were hard 
the D-fen- to hold the Dekendant to ſuch Confelon, and give Judgment againſt 
cant ro.vis him 3 as here the Dekendant indeed conkelles the Creſpals, but ol 
mo» fers ſuch Matter, as, if true and well pleaded, would juſtify him: 
Alter, Whece But where the Fai is confeſſed, and ſuch Matter of! Juſtification 
the Matter offered, which tho never fo true, and well pleaded,” would nut bar 
would cor the Plaintiff; there Judgment map be upon the Confeſſion; az in 
bar the Plain- n Aﬀton f02 Moꝛds fo2 calling the Plaintiff a Thief ; Defenvant 
aft. . juſtifies, fo2 that the Plaintiff received a Thiet, and pleads it ill; 
there Judgment may be upon the Confeſſion, fo2 that Matter could 

not have been ſo pleaded, as to have juſtified the Mods. 
Two Defen- In the further Debate of this Caſe, the Court held, That if 
dants ſeverin there be two Defendants who ſever in Pleas, and one is found 
1-45, ,  Quilty, and an Iſſue not helped by the Statute of Jeofails is tried fo! 
can be no the other, who having made Default, is out of Court; \o as thtre 
Repleader. Can be no Repleader, and of Conſequence the Judgment muſt be 
to quaſh the TUrit oꝛ Bill, it neceſſarily ſhall be abated thereby as to 
the other ; fo2 tho' one Defendant may be acquitted in Part, and 
condemned in Part of a Treſpaſs, oz one of two condemned, and 
the other acquitted, yet the TUrit cannot abate as to one, and ſub- 
When the liſt as to the other; and as to Treſpaſs agatnſt two, when the Ac- 
Acquirtal of Quittal 02 Diſcharge of one ſhall diſcharge the other. Vide 2 Cro. 
er all dC. 134. Treſpaſs againſt two fo2 taking Gun and Dagger, one juſti- 
charge the flieg the taking in his own Defence, being aſſaulted by the Pfaintiff, 
= . [be other pleads Mot guilty, and is found guilty, and Damages 
againſt him, and the other Jſlite is found fo2 the Dekendant; there 
| Judgment ſhall be againſt him that is found guilty, fo2 the other's 
Where one Plea Does not deſtroy the Plaintiff's Title fo2 good and all: But if 
of the Defen· Trelpals be againſt two fo2 taking the Plaintiff's Soods; and one 
enctreln de. Pleads Mot guilty, and is found guilty, and the other juſtifies the 
ſtcoys the Taking by Gift, &c. and his Plea is found true; there, fozaſmuch 
Plantif's ag the Defendant's Plea entirely deſtroyed the JIlaintiff's Cauſe of 


leon. Adlon, he ſhall have Judgment againſt neither. 


But 
3 
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But the laſt Dap of Hillary-Term following, the whole Court de- rc. This 

clared, That they were of Opinion, that the Jfſue was helped by the un bes 

Statute of Jeofails, and fo2 ſo much gave Judgment fox the Defen:- ct< 0 51.) 

dant ; and as to the Demurrer, gave Judgment fo2 the Plainttff / 

without any Reaſon, Vide 2 Saund. 318, 319. 2 Keb. 750. 769, 789, 

825. 


Domina Regina verſus Foxby. Vide Poſt 178, 213, 239. 


„* was convicted upon an Jndi#ment koz being a comm 10 en ind. 
{ A Scold; and Mountague, in Trinity- Term befoze, moved in Ar- ment, . 
reſt of Judgment, That the Jndi#ment was, That ſhe was Commu- Kiga, 
nis Calumniatrix ; which is not the Latin TTiozd fo a Scold, but Rixa- Judgmenc 
trix; and upon this Exception, Judgment was arreſted this Term.“ c. 
Vide 2 Rol. Abr. 79. K. & Fareſl. 52. Blackerby's Caſes, 217. = 

Note, The Puniſhment of a Scold is Ducking ; and Holt, when 
the Exception was firſt made, ſaid, Jt were better Ducking in a 
Trinity than in a Michaelmas-Term. | | 
Note, One cannot move to ſtay Pꝛoceedings upon a Bond upon 8.1 before! 
Payment of Jincipal, Intereſt and Coſts, till Bail be put in; fo? Motion, to , 
till then, Parties are not in Court. (But ſee the late Act for Amend- jg, 
ment of the Law. 4 & 5 Ann. cap. 16.) Vide Fareſl. 114, 140, 141. 
Poſt 25, 60, 101, &c. | = SER 


Trantor verſus Watſon. | S. C. Salk, 


| | | | r 
Captain of a Ship was taken in his Homeward Uoyage from rd | 
Jamaica by a French Pꝛivbateer, and being under Capture, com: It Probibi- 
pounds fo2 the Ship's Ranſom with the Frenchman, ſends the Ship — 1 
Home, and goes himlelt with the Captain into France fo his Secu- ance, to ſtay 
rity: After the Ship arrived here, and the Goods had paid Cuſtom, eg of | 
and were bzought from on Board, and put into Trantor's. Cuffody, , aden 
the Dekendant ſeized them by Pꝛocels of the Admiralty to fo2ce an Ap- cuſs Sv. 
pearance in quadam Cauſa Salvagii; and Brotherick befoze Appearance". .. p 
moved fo2 a Pꝛohibition, and cited Captain Sands's Caſe in King Wil- Capr. band's 
liam's Time, where after great Deliberation the Court granted a Ceſe cited. 
Pꝛohibition befoze Appearance: But Holt ſaid, That that Caſe was . 
nothing like this, fo2 that was a Pꝛoceſs in Nature of an Embargo on 
a Ship from going to the Eaſt-Indies, grounded upon Letters Patent 
of Ring Charles II. to the Eaſt-India Company, and the Setzure 
there was the ultimate End of that Pꝛoceſs, and it was not to an- 

{wer why they did go, but to ſtop them from going; but the P2oceſs 

here is to fozce an Appearance: But at laſt the Court oꝛdered him to 

give Notice within a Day o2 two, and Things to ſtap till then. And at Rule to ſtay 
another Day, Darnell moved to diſcharge the Rule, and ſaid, This wag * wy 3 
a Caſe ot Salvage and as the Yaſter has Power to pawn the Ship 1a dicherge 
upon extraozdinarp Occaſion, ſo he may in this Caſe ſubjeck Part of ic ; 
the Ship and Cargo to ſave the hole; ſo the whole Queſtion will J tberche 
be, TUhether the Court of Admiralty can compel Payment of this mzy 3 


Compoſition ? Fo? if they have Conuzance of that Batter, the Exe⸗ 3 
C 2 cuting? 


8 1 — 


* 


— 


. +. Cutting the Pzoceſs on Land will not vittate it," ik they have on. 
ginal Jurisdickion: As it a Ship be daten as Puße, and cop. 
demned, and the Goods ſold ; and after the fert Owner ſues the 
Aendee fo2 the Goods, he may fue him in the Admiralty ; ſq in 
Cale of Piracy; fo2 the Queſtton will be Piracy o2 Pꝛize. Cro. 

Eliz. 685. 2 Saund. 259. I Sid. 320. 2 Lev. 25. 1 Lev. 243. 1 Vent. 

173, 174, 308. 05 1 

Argument Brotherick inſiſted upon theſe Things: 1. That his coming be. 
for Probid- koze Appearance could not be objetted to, fo? the Pꝛaceſs was a Sei⸗ 
"Appearance. ZUte of the Goods in ower to a Condemnatton, ik by ſuch a Time 
Setcuttty be not given to ankwer fo2 the Hoods in caſe they be con- 
demned; and luppole the Owner ok the Goods live at Jamaica, and 
ftheir P2oceſs is to fozfeit the Hoods ik Appearance be not in thzee 
Days, would not this Court grant a Pꝛohibition in that Cale: 

If the Maſter 2. It is too weighty a Point fox the Admiralty to determine,” The: 
may ranſom ther the Maſter map ranſom the Ship from Capto2s ? And this ig 
— Cp. what will open a Cay to Cowardice, and cheating of Owners. 
Ifhe my 3. Tho' the Captain may on Dccalion hypothecate the Ship, he 
bypothec· te Cannot hypothecate the Goods. 4. In Caſes of Hypothecatton, the 
bod Cod, Party to whom it is made, and not the Party who does hypothe- 

Vide Poſt79.Cate, ſurs. OR ek wet, N LICE 
Whether the Ch. J. Holt. The Maſter has Care of the Ship, and all the 
Maſter my Goods on Board it; and here he being under Capture in an Ene: 
non ©57% my's Hands, and no Hopes of a Retaking, the Queſtion is, The: 
Ranſom, as ther a Maſter under theſe Circumſtances may not compound foz a 
Geng len Ranſom, as well as he may thzow Goods over Board in Cale of a 
bod. CTempeſt? As to the Milchief objecked, That ſuch Compoſitions pye- 
Vide 1 Salk. vent retaking ; it is true, a Ship retaken upon freſh Purſuit, tho 
Polt 75. +2+- after a Nleek's Time, ſhall be the firſt Owners: But, alas! a Re- 
1 Sid. 418, taking is fo kozeign a Suppoſition as deſerves but little Conſide⸗ 
1 Ven. 32. ration, It he then has a Power to ranſom the Goods, the Due: 
1 ſtion next will be, Chether he may retain them as his Security ? 
12 42, 115. It may be not; 02 if he might, and parts with them once, pꝛoba⸗ 
8 Co. 147. bly he cannot retake them; as in Cale of Freight, he may detain 
| them till paid; but ik once he ſuffers them out of his Pofſelon, he 
map not retake them: Then the Queſtion will come to this, Whe- 
ther in caſe it appears to us that this Pꝛocels of theirs be illegal; 
as ſuppoſe here, inſtead of attaching the Goods in the Ship, they 

had attached Cows oz Hozſes, 02 Houſhold-Goods, to compel an 
"Appearance in this Caſe 2 And J doubt whether they can attach any 

other Goods to enfo2zce an Appearance, but the very Goods they 

pꝛoceed againſt : Jf we be then of Opinion that they cannot attach 

other Goods, oꝛ that they cannot retake theſe Goods, ſuppoſe in 

the Hands of a Uenvee, ought we not, J ſay, in ſuch Caſe, though 

— _.., be rarelpdo it, grant a Pꝛohibition? 2 

Copy of. a Powell. Regularly when one moves fo2 a Pꝛohibition, he ought 
nb dj * to have a Copy of the Libel; and if in any Caſe the Admiralty can 
iſſue Pꝛoceſs againſt Goods, it is hard to ſuppoſe this an illegal Pꝛo⸗ 

| ceſs; and without we do ſo, we cannot pꝛohibit them: The Pꝛoceſs is 


tio ſeize the Ship and Goods there, &c. in quadam Cauſa Salvagi! L 
3 | an 
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and Execution is ſuggeſted to be of the Goods after they were taken 
out of the Ship, in the Hands of another Perſon : And if a Ship 
be hypothecated, in whole Hands ſoever it comes, it is liable; there- 
foze ik Goods may be hypothecated, it will be the ſame ; and if you 
have good Caule of Pꝛohibition, giving Security will not hurt you ; 
and if the Execution be what Pyoceſs does not warrant, you have 
your Remedy againſt the Dfficer. coin 
The next Oay Dr. Lane, a Civilian, came to maintain their Argument: 
Pꝛocels ; and ſaid, That Redemption is a Specics of Salvage, for to mein- 
which is to reſcue by Fozce, o2 redeem by Money. He laid, The: — 
Yalter of a Ship rep2elents the Owner and Freightozs ; and if he Redemption, 
has Suſpicion, may detain the Goods fo2 his Freight: But it is 40d + era | 
objeſted, if once he parted with them, he cannot by Pꝛocels retake: G n g 
But we ſay he may; fo2 in this Caſe he has not-only ſingle Poſſel. a" 
ſion, but alſo an Hypothecation of the Goods: This is a Caſe of 
Redemption of Goods in the Power of an Enemy, whereof in (ome 
_ Reſpeit they had a Pꝛoperty, and might by the Law of Nations ſink 
and deſtroy them; fo that this Redemption is a pꝛudent new buying TY 
of the Goods fo2 the Advantage of the Freighto2s, by one that by sy Law and 
the Law and Cuſtom of Nations (fo2 it is not by the Khodian oz Cuſtom of 
Civil Law) ought to redeem fo2 the Conveniency of Merchants, and 2 
Advancement of Trade; and here the Maſter has afually paid the h 
Compoſition by his Body, which he ſubjefs to Captivity till it be 
paid ; ſo that he thereby gains a Right and Intereſt in the Goods 
as itt Goods hypothecated to him, which Right follows them- in 
whoſe Hands ſoever they go. 1 I e 1 

Here the Court interrupted him, and laid, The Merits of the Before Ap- 
Cauſe was not befoze them, befoze Appearance and leading ; and eg en“ 
it ſeems very reaſonable, that a Maſter compounding fo2 Goods un-'b-fore che 
der theſe Circumſtances, ſhould be ſatisfied by. the Owners, &c. Court. 
and it is lo in Caſe of Pirates; à fortiori, it ought to be in Caſe 
of Capture by lawful Enemies; beſides, we are upon a Pꝛocels 
| befoze Libel; and if the Pꝛoceſs be unlawful, you have a double 

Remedy by Law, viz. Treſpaſs oz Replevin. And the Caſe of Gay: 
Captain Sands was an Atton upon the Statute after the Ship was : Salk. 3. 
ſtap d; and it is too early fo: us upon Motion befoze Appear: 5% „% 
ance 02 Libel, to determine the Right of their Pꝛocels; und a 
Citation is a Suit within the Statute, fox which Aon lies | 
__ them upon the Statute, if they have not Jurtsdifton of the 

Powell Juſtice added; This was only a bare P2oceſs againſt Ship 
and Goods in Cauſa Salvagii, and we will not diſpute the Legality 
of it upon Motion, ſince you have your pꝛoper Remedy, if it be il⸗ 
legal. And ſo per tot Cur), the Rule was diſcharged. Rule diſchir- 


ged per Cur”, 
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Ban ley verſus Titcombe. 


As to Special A, JOte, There mult be Special Bail in Trover: Exception was t to 
Bail, and No- Bail, and new Bail put in, and new Exception to them, but 
tice in 119 no. Notice thereof : I Notice be neceſſary, was the Doubt in Pzattice: 


ver, Oe. 


Vide 1 Salk. And another Doubt was, if the ſame Bail taken by the ws be 
93, 99,702 put into Aion, if they may be excepted againſt, . 


ide 2 Salk. 
608. 


Dillon verſus Browne. 


Upen War- Rowne gave a CUarrant of Attozney to Dillon to confeſs a Judg: 
rant to con- ment to him, and alter Execution ſued out thereupon, it was 
ies Ju's: an MOVED to be (et aſide fo2 Jrregularity;z upon Suggeſtion, that it was 
- Agreement " agreed between the Parties at the Execution thereof, that no Execu: 
ro ſtay _ tion ſhould be taken out till a Pear after. The Court did refle# upon 
Yer,  aGentlemanat the Bar, who was ſaid to be adviſed with in the Tranf, 


Vide Poſt. aftton, becauſe the Agreement was not by Deed ; but the Plaintiff in. 


_ 258. liſted on it, that he had ſtay d a Pear, fo2'the Warrant was in along 
322, © Uacation, and the Judgment was entered as of Trinity-Term befoze, 


| and the Execution was not executed till after Trinity-Term following: 
2 How the So the Plaintiff had waited a Pear from the Judgment entered; but 
Tu ro N the Court was not agreed, Mhether in ſuch Cale the Pear was to be 
reckon d. reckoned from the Date of the Judgment, oꝛ ok theCUarrant 2 And the 
Matter ot Fait being referred to Mr. Clerke, he repozted, That there 
was no ſuch Agreement made at the Time of the Tarrant given, ſo 

the Execution food. But Quære, It in this Cale Execution be de: 

. layed till after the Pear, a Sci. fa. be not neceſſary, notwithſtanding 
the Parol Agreement? Vide Salk. 322. that it is neceſſary, tho Exe: 

dcution be ſtay d by Injunition. and vide ibid. 258. and Fareſl. 64, 65. 


& Poſt 288. 
S i 1340! Joſe verſus Mills. 
640. | | | 
Treſpaſs for | M Treſpaſs fo2 taking away two Cows, and ſeveral Loads of 
raking Cows } TUheat out of the Plaintiff's Cloſe in Dale, ac etiam fo? taking 


of 2.508. away ſeveral other Things de Bonis propriis of the Plaintiff, ibidem 
Goods. ſimiliter invent*. Defendant pleads Mot guilty as to the two Cows, 
vn cat to AND; pleads a ſpecial Plea to the Reſidue z to which the Plaintiff de⸗ 
Parr, and ju- MUFS 2 Iſſue being firſt tried, the Dekendant is found Mot guilty, and 
Riſe mw the contingent Damages entirely aſſeſſed upon the Demurrer : And in 
Michaelmas was Twelve-moanth, when Branthwaite found the Court 

againſt. him upon the Demurrer, he took this Exception, That Dama- 

ges were entirely affeſſed ; and yet fo2 ſome of the Things, viz. the 

Loads of TUheat, they did not appear to be his Goods ; fo2 the 

Cows de Bonis propriis of the Plaintiff, ſhall only go to ſuch Things 

as are after the ac etiam; fo2 the Goods in the firſt Clauſe are ſuffict- 

ently deſcribed by giving them a Venue; and though there be but one 

Cepit fo2 both, that will not alter the Cale; ; fo2 one Gerb may as 
congruouſly govern both Clauſes when the Pꝛoperty of the Goods 

belongs to ſeveral Perſons as when to one; ſo that the Gerb l 

3 Dtiſtribu 
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diſtribute the Cows de Bonis of the Plaifſtiffz and if the Fat were, 
that the Goods mentioned in the firſt Clauſe had been the Goods of 
a Stranger, this had been a good Declaration; and fo2 guthozities 

he quoted 2 Saund. 379. where the Plaintiff declared upon the Sta- 
tute of Hue and Cry, that certain Perſons, to him unknown, did 
aſſault him, and took 101. of the Goods of him the Plaintiff, and 
ſeveral other Goods in particular out of his Poſſefffton took; and 
held he ſhould recover fo no moe than what he expꝛeſly laid to be his fe it re. 
Goods, and that what he did not lay to be his own, ſhould be un⸗ cover for no 
derſtood to be the Goods of a Stranger. 2 Lev. 156. Quare Clau- on Cn. 
ſum fregit of the Plaintiff, and twenty Load of Hay ibid' invent 
took away: After UMerdick, Judgment arreſted, becauſe not laid that 

the Hay was the Plaintiff's. 3 Bulſt. 303. 3 Keb. 524. . 

Wird contra quoted 2 Rol. Abr. 250. pl. 7. Treſpaſs quare Defen: 

dint apud Dale Clauſum ſuum fregit & intravit & ſolum Queretttis 

adtunc & ibidem effodit & mille carectat. ſoli ad Valenc' 10 l. & 100 

Pecias Maremii ipſius Quer' ad Valenc' 200 l. adtunc & ibidem inven- 

tas cepit: Held that ipfius Querentis ſhould go to carect. ſoli, as well as 

to Pecias Maremii ; and he quoted the TUrit in the Regiſter, quare li- | 

beram Warennam of Plaintiff fregit & Cuniculos cepit, without ſay. oe 

ing ſuos, 02 in ea, 43 Ed. 3. 13. Mo. 691. Cro. Eliz. 568. Trover fo; vide 11 Co. 
4 s, in Money in a certain Purſe, as fo2 his pꝛoper Goods, without . 
dying the Purſe was his; yet after intire Damages, and the Er⸗ 

teption moved in Arreſt of Judgment, Plaintiff had Judgment; which 

laft Caſe the Court immediately agreed to be Law; fo? the Purſe ſhall 
neceſſarily be intended to be his whoſe the Money was: And tho' the 2. cur. The 

Chief Juſtice held the Exception fatal, yet the reſt would be adviſed; — 11 
and the Cale being fired again in Trinity Term, all the Court heid 

the Exception fatal, and ſaſd the Caſe was no moze than this: Plain⸗ 

tiff in Treſpaſs declares, That the Defendant took away two Cows 

from his Land in Dale, and alſo two Ho2ſes of the Goods of the 

Plaintiff from the ſaid Dale; ſo that laying a Venue fo2 the taking vide Hob. 
of the two Cows cloſes up the Sentence, and interrupts it, being? 
coupled with the 2d Sentence, oz the Matter of Delcription whfch 

tollows ; and the Plea does not confeſs them to be the Goods of the: co. 45, 4 
Plaintiff, fo2 that only juſtifies the Taking; which might well be, “ 35: 
tho' they were the Cattle of a Stranger, and relted on Raym. 395. &; guld. 3-4. 
2 Lev. 156. And the Caſe of 2 Rol. Abr. 250. was agreed fo2 good Lam, Vide L. 
but not like this, fo2 there was but one Venue koz both; and then ** 

the Queſtion was, UUhether the Judgment ſhould be fo2 the Deken⸗ 

dant fo? all, in which Caſe he muſt have full Coſts, oz only fo2 Defen- 

dant upon the Iſſue, and a Nil capiat per Billam upon the whole De- 

murrer, ſo as the Plaintiff ſhould not be finally barred, but might begin 

de novo? Fo2 if it were not fo2 the Jntirety of Damages upon thc 
Demurrer, the Defendant ſhould have Judgment fo2 what was il! de⸗ 

clared, and the Plaintiff fo2 the reſt; and now this Term the Court 

gave Judgment final fo2 the Oetendant upon the Iſſue; and as to the 

whole Demurrer, Nil capiat per Billam quia Narratio præd. minus ſuf- 


ficiens, 


— 


——— 
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ficiens, &c. that is, ſuch # Judgment as is upon an Arreſt of Jug. 
ment. | 
Judgment Ik an able and reſponſible Attoney appear fo2 another without a 
upon an At · TUarrant, and Judgment is againſt him, Judgment ſhall ſtand, and 
doro er. the Party ſhall be put to his Aion againſt the Attozney ; but if the 
N Attoꝛney be a Beggar, 02 in a ſuſpicions Conditton, the Court will 
Warraot. let aſide the Judgment. | 


— 


Vide 1 Salk. 
86.S.C. 3. 
5 Mod. 205. 


Poſt 73. Holderſtaffe verſus Saunders. 
Saunders ver- As | 
ſus Melhuiſh. 


Motion for CErjeant Hooper moved fo2 an Attachment againſt. an Attoznep 
n and ſome moe, who had got one in quiet Poſſeſſion turn d out, 
ON thus: He got one to come upon the Land, who aſſumed the Name 
for procu- Of the Tenant in Poſſeſſion, and owned himſelf to be the Pan, 
ringonerobe and got the common Affidavit of Service to bim by the bozrowed 
quiet Poſſ-. Mume, as - Tenant in Poſſeſſion, having delivered a Declaration to 
fion. Poſt 73. him befoze, and thereupon got Judgment againſt the caſual Ejettoz, 
os evi! and turned the Tenant, who was wholly ignozant of all, out of 
Poſſeſſion, Upon Affidavit of this Matter, all the Accompliceg 
were owdered to attend; fo2 tho*' the Court looked upon it as a very 
great Offence, they would not at firſt grant an Attachment ; but ſaid, 
that it being in a criminal Matter, ik Endeavours were uſed ta 
ſer ve them with the Rule, and they could not be found, upon Af- 
fidavit of that Matter, they would grant an attachment, without 
requiring perſonal Service. Then Serjeant Hooper inſiſted to 
have it Part of the Rule, That they ſhould not move fo2 an In⸗ 
jundtion in Chancery in the mean Time, fo2 that would hinder the 
further Inquirp of this Pꝛadice: But the Court ſaid, they could 
not do that, fo2 that were to ſend an Injundion into Chancery ; 
practice o but laid, when the Court had a Hank over a Man, and he came 
the Court, if fo: a Favour to the Court, they often refuſe to grant him that, 
an Oodcr without he conſented not to go into Chancery; and that if after 
Favour, luch Conſent he would go, they would ſend an Attachment againſt 
him fo2 Contempt. | 
If the Chan- And Ch. J. Holt ſaid, Sure Chancery would not grant an In⸗ 
ry ſbould junction in a criminal Matter under Examination in this Court; 
grancav li and if they did, this Court would break it, and pzote any that 
the mean WOUlD pꝛoceed in Contempt of it; and he ſaid, he thought that a 
Time. Copy of theſe Affidavits upon which the Rule was made here, and 
an Dath of their being a true Copy, ought to be Gzound ſufficient 
to ſfay the Chancery from granting an Injundion. 
Arcachment. In an Attachment of Paivilege by the Barſhal, he ſhall have no 
by Marthe. Attoznep, becauſe preſent in Court. | 


gene 4 Clerk in Court may confeſs an Indlament foz his Client. 
ment. | 


Corniſh 
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Vide 1 Salk. 
Corniſh verſus Marks. 2nd 1 
1 Lev. 0 
F Feme Covert be arreſted, let Cauſe of Aﬀion be what it will, ſhe! Mod. 8. 
ſhall be diſcharged upon common Bail; but if the Husband be *2f-* 84. 


arreſted, he ſhall not be diſcharged by giving Bail fo? himſelf, with: Bel doe Pee 


out giving it fo2 his TUife likewiſe. Covert. 
| | S. C. 1 Salk. 
The Queen verſ#s Bothell (oꝛ Porter) 149: * ib, 
o. & poſt 


9 was convicted upon an Indickment befoze Juſtices of s:, 8; "4 
the Peace, and not being pꝛelent, no Judgment could be gi⸗ 8 
ven, but a Capias pro fine awarded ; and then he by a Certiorari re: ved fra 
moved up the Convickton, and the Attozney-General moved koz a end, 
Procedendo : 1ff, Becauſe, he ſaid, Certiorari's uſually went to re- * 
move Jnditments, 8c. befoze Trial, but not to remove Convittt- moved by 
ons ; fo2 the Conſequence of that would be miſchievous, that this 3 
Court, which having not tried the Cauſe, could not be truly appzt- mene before 
(ed of its Mature, ſhould ſet the Fine, which ought by Law to bear Juſtices of 
ſome Pꝛopoztion to quantitat' delicti: But Brotherick firſt ſaid, Jt 2 
was very frequent to remove Convittions befoze Judgment, and that 1 Car. 2 for 
in this Cale there could be no Jnconvenience in Point of ſetting the — a * 
Fine; fo2 it being upon 14 Car. 2. the Fine is aſcertained there- Offer 
by, viz. a Pear's Impziſonment, &c. , 


Ch. J. Holt, Certiorari goes every Day to remove Convittions, vide vent. 
of which TUrit of Erro2 doth not lie, fo2 that is the Party's only Re: 33, 71. 
medy, and the Reaſon regularly why Convittons are removed by {2% 4's | 
Certiorari; but Certiorari's have alſo gone where CUrit of Erro2 where Error 
would have lain, to remove a Conviction, as to plead a Pardon, o: - ala. 
other ſpecial Reaſon : And he remembzed a Caſe in Chief Juſttce 1 6c. 4:4, | 
Ycroggs's Time, where a Certiorari was ſent out of th's Court to 377. 

remove a Convickion upon an Indickment befoze Judges of Allze, ann 

that the Court gave Judgment: Jt wag fo2 Cows, and there a 

(Urit of Erro2 would have lain; fo2 where-ever a Convition is up- 

an an JndiXment, a Writ of Erroz will lie thereof : And he ſaid, Courſe of the 

The Courſe of the Crown Office was to remove Judgments of At- cer Oft. 

tainder, &c, by Certiorari, and bꝛing a Writ of Erro2 Coram nobis; move Judg- 

and ſo it was in the Caſe of Mr. Hambden, and ſeveral others: menrs'in 

But here being no ſuch ſpecial Reaſon in this Caſe, let Procedendo gender: 

go. And here the Court ſafd, That where a Statute takes Notice beds 

of a common Dffence, and adds a further Penalty, an Jndi#ment 8-22c<d. 
thereupon may well be laid to be contra form” Stat.. And where the ee 

At gives Juſtices Power generally to determine a Matter at the Sef: e fon! 

lions, it muſt be accozding to Law, and as a Court. Vide 1 Vent... 

33. 39. 171. 


D In 
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Poſt 258. In the Caſe of the Queen and Warden of the Fleet, the Reco 
ling Ke. of Iſſue and Pleading coming hither in Hill. 11 W. 3. was though 
cords rei- Miſtake put upon the File of Michaelmas Term, but o2dered to be 
fied. | put on the right File, the Miſtake appearing Plain to the Court: 
And Powell quoted two Caſes where Venires were to w2ong Becozds, 
but ſet right by the Court, Vide the Caſe of the Queen and Tutchin, 
Poſt 164, 268. 
Where a Dee moved fo2 a Mandamus to reſtoze White to the Place of 
Maxdomus Clerk to the Company of Butchers in London; it being alledged, 
ough- 80 Chat this was a Charter-Qffice, in which the Party had a Freehold; 
an Office, Fc und quoted the Caſe of an Attozney of an infertour Court, where it 
FROG 404. goes. But Holt, Ch. J. That Cale differs; 1. Office of gt: 
8 toꝛney concerns the Publick, fo2 it is fo2 Adminiſtration of Juſtice, 
Remedy if a 2. He has no other Remedy, but yours is altogether Pꝛivate; and 
private Of. if it be a Freehold, you map have an Afſiſe oz Cale; and Mandamus 
Freehold. Ought not to go where the Office is pꝛivate, oꝛ Party may have an 
Aſliſe; indeed it has gone fo2 Regiſter in an Eccleſiaſtical Court, but 
Poſte 32- againſt my Will. J Ap de ed 
Vide 2 S8. Note, It is a Rule of the Court, That if Iſſue be joined four 
457,645, Terms, and no ]Noceedings thereupon by the Plaintiff, there ought 
5-55, to be a Term's Notice befoze Crial: And a Cale happened, that 
„ Mod 1. Iſſue was joined in Trinity Term, and Notice of Trial in Hillary 
Rule of No. Term; but after cauntermanded, and a new Notſce in Trinity Term 
rice of Fri! after, and the Jfſue tried at the Allzes; and it was now moved to 
is join'd four [et aſide the Aerdict as irregularly obtained: And the firſt Queſtion 
I —_- was, Whether the Term of which Jflue was joined chould be-reckon- 
ings by che ed one ol the four Terms? Foz if it ſhould, this C rial were itregu- 
Plaintiff. Tat 5 fn caſe the Notice in Hillary Term were not ta be looked upon 


- 


nn 


Notice bon ag d Pꝛoteeding, then the Trial had been irregular, , and as ſuch 
= —= oe otight to be (et aſide 2: And per Clericos omnes, The Term of which 


the Tſlue is joined, is not to be reckoned one of the four Terms; 
When ſuch und per eoſdem, Notice of Trial any Time within the Pear, thaugh 
Notice is after countermanded, is ſufficient Proceedings to being the Plaintiff 
counter” Out. ok the Rule; fo2 the End of the Rule is, That the Defendant 
' HGould be put in mind of the Caule, which a Notice, though coun⸗ 
termanded, does. Jt was alſo held by Court and Clerks, that the 

Ancient kight and ancient Courſe was, That if the Allizes happened within 
— fourteen Days after Term, fourteen Days Notice was nat requi- 
Notice to be ſitè; but where it could be, it ought to be; that is, where the Aſ- 
obſerved. ſi seg did not happen within fourteen Daßs; but it! i | Agreed now, 
they uſed to give but eight Days Notice of Trial, th 100 the Cauſe 

lap ever ſo remote; which the Court ſaid was very miſchfevoug,.and. 

* it was oꝛdered to obſerve the old Ritle. 

If a Cauſe a Cauſe ſleeps four Terms befo2e Ille joined, there muſt be 
Tobe four a Term's Notice befoze Judgment can be ſigned 2 Ik after. Jſlue. 
fore Iſſue joined, there muſt: be like Notice befoze Trial; but to make the No- 
join'd, &. tiCe regular within the four Terms, it muſt be within the laſt Term 
ſedente Cur, Vide Aſhwin and Corbit's Caſe, 2 Salk. 650, & 

N 


Crow- 


8 
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| Crowder verſus Oldfield. DT S. C. 1 Salk. 


170 364, 
365. 
TPon a crit of Erroz from the Common B. the Cale was gor in Cat: 
this: The Plaintiff in Caſe, fo2 hindzing him of his Com by — 4 
mon, declared, That he was ſeiſed of a Peſſuage, and ten Acres _ punt {fe "x4 MY 
Land, cum pertin' in N. tn Com' Ebor', Parcel of the Mano; of N. cloſing che 
in the ſame County, and that he held them by Copp of Court⸗ Common. 
Roll of that Mano as a cuſtomary Tenant in Fee ſimple, accozp- 
ing to the Cuſtom of the ſaid ano? ; and that he the Plaintiff had, 
und ought to have, &c. and all the cuſtomary Tenants of his ſaid. 
Tenement, with the Appurtenances, by the afozeſaid Cuſtom, prad Cuſtom. | 
a tempore cujus, &c. uſed and appꝛoved, had and ought to have a : 
Common of Paſture in a certain Paſture 02 Yoo? called W. Pat⸗ 
cel of the ſaid Manoꝛ, and containing fozty Acres in N. przd', fo2 
all his commonable Cattle upon the ſaid cuſtomary Tenement, le⸗ 
vant and couchant, &c. as appurtenant to his ſaid Tenement- ; that 
the Oetendant at ſuch a Time, with Intent to depzive him of his 
ſald Common, did encloſe Parcel of the ſaid Place, &c. Not guil- 
ty; Uerdit fo2 the Plaintiff, and Judgment arreſted in Common Non uV, Ver- 
Bench: 1. Becauſe he made a Title by Cuſtom, and did not ſhew Fs 
tht | he was a Copyholder ; foz he did not hem he held ad voluntat ment: _ 
| mini. he i ? 
Lutwyche junior, fo2 the Plaintiff in Erroz z That none can c er 
clatm Common by Cuſtom generaliy, but a Copyholder ; and he c Sr aig by 
ought in making Title to ſhew his Eſtate to be a Copyhold, that ©. 4 PH 
ts, demiled and demiſable, . and held ad voluntatem Domini, &c. 
4 Co. 31. But this is an Ackion upon the Caſe againſt a Stran- 
ger, and upon the Poſſeſſion. 2. Jt is after Cerdif# ; the laying a 
Cuſtom is in this Caſe only an Inducement to the Ation, and Jh- Iaducement 
ducements need only be ſet out in Subſtance, fo2 the CUrong done 2 ec 
to our Poſſeſſion is the Gift of the Action: And he quoted 1 Cro. 1 37, 4 Mod. 418. 
$75- 2 Cro. 43. 3 Cro. 419. 1 Vent. 319, 275. & Mich. 5 W. & NI. {+ ava 21. 
Stroud & Bird. And though it be laid by Map of Cuſtom, and? 
fl as ſuch, it may be well by Preſcription, accoding to Hob. 86. 
Owen 109. Jn'Caſe, the Plaintiff declared that B demiſed him all 
his Fairs fo2 twenty-one Pears, that the Oefendant hindzed him of 
taking his Toll ; and though it was ercepted, that he had not laid Narr? upon 
any Title to B. pet becauſe it was upon the Poſſeſſion, in which the * 
Right did not come in queſtion, Plaintiff had Judgment. | 
2 Lev. 193. Caſe fo2 Diſturbance of a Seat in the Church, with- 
out ſaping it was an ancient one, and the Erception over ruled, be⸗ 
cauſe again a Wong-doer upon the Poſſeſſion, 
2 Jo. 227. 1 Lev. 277. 3 Cro. 335. Caſe was fo2 Diſturbance in 
an Office, to which the Plaintiff made a Special Title, and the Jury 
found a Title variant; pet JIlaintiff had Judgment, becanſe the 
Title was not material. 


D 2 Uerdit 
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Supplied by. Uerdi# will ſupply whatever mult of Necellity have been pꝛobed 
Verdict. at the Trial; and quoted Roſwell. and Pryor's Cale, Trin. 10 W. in 
9 1 59, Nuſance fo2 ſtopping of Lights, it was not ſaid to have been an an⸗ 
Poſt 31 3,314. tient Meſſuage, vet held well after Cerdi# : Beſides, the Locus ad 
quem here is {aid to be Parcel of the Manoz, which the Freehold ig 
not, and Copyhold is; foz the Services whereby the Freehold js 
_ Holden, is that which is Part of the Yanoz, and nat the Fzeehald 
it felf ; and foz this, he quoted Mich. 9. ok the late King William, 
Winter verſus Lowdurr, Br. Maner' 2. Went. 1810 Vide Raym. oa. 
2 Keb. 410.-493- 50 4. 
That the Te. Parker contra. This: Caſe has been thiee Times ſolemnly argued 
nant has in Com' Banc', and the whole Court unanimous in their Opinion 
2 Frecholder Againſt the Plaintiff ; fo2 as he has made his Cale, he has a Fee: 
hold in the Locus ad quem, fo2 Tenant of Land ſecundum cons 
1 Cro 185, Manerii, ſhall be underſkood a Freeholder $ 2 Vent. 143, 144. 9 H, 
229. 6. 29. 4 Co. 31. b. Foiſton's Caſe, 2 Leon. 29. Vangh. 2 
And thet the Then Gerdic cannot help it; for where the Citle is inconſiſtent 
Verdict can- CJerdit cannot mend it; and the Queſtion here is, Tihether a Ce: 
not kelp it. nant of a Freehold, holden of a Wattoz, may by Cuſtom habe 
| Common tn Parcel of the Yano? ?; 1 Cro. 418, 419. 3 Cro. 180. 
The Quee Holt, Ch. J. Ahe Queſtion firſt 18, CUhether we! ſhalt under 
ſtion in che ſand this cuſtomary Cſtate, as pleaded, to be a Copphold Eſtate ? 
_ ue Df Bight you ſhould not only have ſhewed, that it was by Cuſtom 
hos Lf held at the TUill of the Lozd, but alſo demiſed and demiſable by him 
7 laſt. 38. to hold of him, &c. Indeed, you ſay, it is Part of the Wanoz, 
which is a kind of an Implication that it is a Copyhold; and take 
it ſo, you have gone, in making Title, by Map of a Que ſtate, 
that all the cuſtomary Tenants of that Meſſuage, &c. uſed to have 
Common there; and that is a good. Clap of preſcribing, though 
it- be not the uſual Map; then you ſay you ought to have it, as be⸗ 
longing to the Land; but if it be look'd upon as a Copphold, it 
is not ſo, but it belongs to it as it is a Copyhold Eſtate ; 
and if the Copyhold be infranchiſed, there is an End of the Cont 
mon: So that it being alledged by Cuſtom; it is not a Common 
belonging to the Land, but tothe State of the Land. Vide Yelv. 189, 
119. Maſſam verſus Hunter, Cro. Jac. 253. and abundance of other 
- Books + but a Toppholder may have Common as appendant to the 
Hob. 86.286. Lund. "If Copyholder of one Manoz has Common in CUaſte of ano- 
1 Jo.276,87. ther-Wanoz,. then he muſt /p2eſcribe in the Name ok his Lo2d, and 
ſay, that the -Low of that Manoꝛ, whereof he is Copyholder, uled, 
- Time out of Mind, to have Common fo2 him and his Coppholders; 
and there Jnfranchiſement of Copyhold does not ertinguiſh the 
Common, but it is a derivative Right which the Copyholder has : 
The Dectz. So if this be taken as appendant to Land, Jnfranchiſement will not 
ration repug · xtinguiſh it, ſo your Declaration is repugnant, fo2 you have averred 
Hob gs. It to be Parcel of the Banoz, and ſo by Implication a Copphold; 
and then pour Title you ſhew is very bad, and ſuch as a Copyholder 
Whar the Cannot make; fo2 you ſhould have ſhewed that Cuſtom of the Mano: 
Plant was, that every Copyholder'of this Cenement, oz of the Mano? in 


| — general, uſed to have Common, &c. 


2 Powell, 


2 Salk. 437- 
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Powell, who had been of Com' Banc' when Judgment was thete How one 
given, agreed, That one map declare in an Aﬀton ko: Damages up- my —_ 
on his Poſſeſton, without any further Title againſt a Mꝛong⸗doer; i, Pofttbon 
and he agreed the Caſe of Burt' and Stroud upon a Legitime poſſe. 2gainſt a 
ſionat, ko; Hindzance of Common, and good, becauſe againſt a 3, doe, 
Stranger and Mzong⸗doer; but againſt the Owner of Soil, you 4 Mod. 418. 
muſt make Title, and ſo in Bar and Avow2y ; but where pou need gat if che 
not ſhew any Title, if you go about it, and ſhew an ill oz repugnant Plinciff 
one, it is at your Peril: Here pour Title is, that you are a cuſto- Tia. n 
mary Tenant of a cuſtomary Tenement, Parcel of a Mano! ; and be need not 
it's true, after Uerdiit that will be taken to be a Copyhold ; and if 1 
ſo, you are gone that Way; fo; you make Title to the Common, peril. * 
as belonging to the Land; whereas it ſhould be, as to the Eſtate: 

And the whole Court was clear to affirm the Judgment; but at the 


Impoꝛtunity of the Counſel, they gave Leave to ſpeak to it again. 
Adjournatur. Adjournatur, 


A S. C. 1 Salk. 
Mayor of Wincheſter verſus Wilks. Vide ib. 193. 


11 Co. 53. 


T was an action upon the Caſe againſt him fo2 uſing the Trade of Pv 257: 
a Woollen-dzaper, within the Cozpozation, contra the Cuſtom cage ©: 
thereof ; which was, That none who had not ſerved ſeven Pears to vſing the 
a Trade, 02 had been free of the Guild of Merchants, ſhould uſe it Tu of 


within the Coꝛpozation. a Woollen- 


draper, con- 


Note, Jt was not grounded upon any By-Law, oz fo: any Pe: gg co 
nalty. x 


Vid. 2Lev. . 
Uerdi# pro Pſaintif, and Motion in Arreſt of Judgment, that Vac 2? 


ſuch Action did not lie; and Cro. Eliz. 803. and the Caſe of the Coz- Seer, and 1 
pozation of Totneſs were cited upon the Point; but the Poſtea be⸗ — os: h 
ing not put in, the Court owdered them to ſtay till it came in, and meat. 

then to have it put in Paper, and ſolemnly debated : Foz Ch. J. 

Holt laid, Jt was a Point not determined, whether ſuch a Cuſfom Such Cuſtom 
were good, tho many Cozpozations did pꝛetend to it: And he laid, . 70105 0c 
Some Coppozations pꝛetended to a Right by Cuſtom to erclude Fo- — - od 
reigners, but he thought they could not ſuppozt it. And fn Paſch. 

4 Reg. Judgment was ſtayed upon Faults in the Declaration, and Judgment 
the Court declined ſaying any Thing upon the Merits, which they oy for 
. ſaid was a Queſtton of great Conſequence. 1 


Narration. 


Hotherſhell verſas Bows. Vide Poſt 
WE | 301. 
Ekendant in Cuſtody upon mean Pꝛoceſs having eſcaped, was One eſcapes 
taken upon a Warrant by Uertue of the late Ack ot Parliament; rng n 
And Raymond moved, That upon.bzinging the Boney into Court, he is retaken by 
ſhould be ſet at Liberty; but the Court laid, They could not do it. 8 
And upon this Dccafion Mr. Clarke ſaid, That if a Ban comes upon ,\*** 
a Hab Corpus, and the Plaintiff does not declare in two Terms, the ng os. 


Defendant ſhall be diſcharged upon filing of common Bail, without bz: comes in 
any Rules; and if one come in upon Hab' Corpus, tho he after put in v, c 


Bail; if it be not at the Return of the Pꝛocels, he can't give Rules. but "Sus 35. 
| | muſt 


-& © 
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muſt wait two Terms; and then, if there be no Declaration, chan 

be diſcharged upon common Bail, without Coſts ; whereas if he 

had put in Bail at the Return of the Pꝛoceſs, he might ſpur them 
Rules. on by Rules; oz ik the Plaintiff had without Rules paſſed twa 
Coſts. Terms without declaring he ſhould pay Coſts : And the Court ſaid, 
ad aid The Rules were very hard upon one in Cuſtody 3 and they laid, 
AR againſt © Tt was not the Intent of the At to make eſcaping Puloners pay the 
Eſcapers. Debt right 02 wrong, 02 to lie in Jail fo2 ever: And therefoze oder. 
Vide Poſt63, ed Mr, Clarke to dꝛam up a Rule, That in caſe a Plaintiff did not 
New kate Declare in two Terms, that he ſhould be Non pros d, and thereupon 
made. the Defendant diſcharged. 
Aen. Note, If Declaration be delivered of Hillary Term, and Rules of | 
vered in Hil- Mleading given, if Defendant does not plead befoze the Eſſoin day 
Ve Sal Of Eaſter Term, Platntiff may ſign Judgment fo2 want of a Plea ; 
219. but if the Plaintiff in that Caſe has not given Rules in Hillary- 
2 Salk. 514, Term, he muſt give them in taſter Term bekoze he can ſign Judg: 
$15 51%" - ens; 
If a new Tri- 


alafierzd Per Holt, Ch. J. After a ſecond Uerdiit of the ſame Side, it 


che lame is not fit to grant a new Trial, becauſe the Judge did not like the 
Side. Aerdict; but if there were any Pꝛaſtice uſed in obtaining it, it is 
5% otherwile. 

Poſt 242. 

Bond 4 — Per Holt, Ch. J. If a Bond be of twenty Years ſtanding, and 
Note of no Demand p2oved thereon, oz good Cauſe of ſo long Fozbearance 
twenty Years ſhewn, upon à ſolvit ad Diem, J ſhall intend it paid; a fortiori, upon 


ſtanding. 


Kung. Reps. © Note, if it be any conſiderable Sum. 


Warren & Fuzz. 


Cauſe of a ER Cur. A new Trial ought not to be granted fo2 want of 
2 Trial Evidence, which the Party might have had at Trial, and had 
Leidens. not; but ik it be proved that Endeavours have been uſed, but p2e- 
Vide poſt vented by ſome unkozeſeen Accident; as Sickneſs ok the Mitnels, 
222,242 Cc. it may be good Cauſe of new Trial. See the Caſe of Ford 

* verſus Tilly. 2 Salk. 653. Fareſl. 156, 157. . 


Noell and Gray. 
828 NE, who had been diſcharged upon the Act of pooz Pꝛiloners, 
| poor Priſo- gave Bail to an Aﬀion of Debt upon a Bond with which he 


ners cafe. tya$ Charged in Pꝛiſon, and confeſs the Acton. and that Execution 
Avon, G., might go againit his Goods, &c. Plaintiff takes Execution againſt 
Vide poſt the Goods, and likewiſe ſues the Bail, who furrender their Pꝛinci⸗ 
5 pal in Diſcharge; and this appearing upon Motion, the Court ſaid, 
e That Ball were actually diſcharged by the Pleading and Judgment, 
after « Su. And ordered him to bung the Recozd of the Judgment into Court, 
_ s whereupon he was taken in Execution, and that they thereupon 
345. a Selk. Would 11 bim. 1 


* 
121. 


. * 
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Baker ver ſus Pierce; 5 C. 2 Salk: 
| 5 95. 
ds verſus Pierce fo theſe Nloꝛds, You ſtole my Box-Wood, C, g for 
Landl will prove it: And now Darnell moved in Arreſt ot Judg- Woods, r-s 
ment, That the Wows were not afionable ; fo2 he urged that theſe”; 2* 
Mozds, You ſtole my Wood, and you ſtole my Timber, were the 
ſame : You are a Thief, and ſtole my Timber: You are a Thief, and Motion in 
ſtole my Corn, Hops, Apples, not atfonable : Fo2 where Tops faden , 
charge one either with Treſpaſs o2 Felony, if there be not other not being 
Wows that chew the Charge to be Felony, the beſt Senke ſhall be rea ber; 
taken: So if it be, You ſtole my Timber out of my Yard, Hops % 
out of my Bag, Corn out of my Yard, &c. it will not bear Afton : : j.. 11 
Hob. 331. Hutton 38. I charge you with Felony for taking Money All. 11. con: 
out of J. S. s Pocket, not aitionable, becauſe it might be without a1 % ĩ 
felonious Intent. But Holt, Ch. J. condemned that Authozitp: vide Hob. 
Belides he quoted Hutton 113. Thou art a Thief, and haſt couzen- 305. 
ed my Couſin of his Land, not attonable ; tho' it was ſaid, the ſub- 
ſequent TUowds were accumulative, and there all the afozeſaid Caſes 
are agreed not to be adionable: Suppoſe the Mozds were, Yon have 
ſtolen my Coppice-wood, will they ſay Action would lie? Fo? it 
might be Coppices cut, and carried away with one entire A: So 
here; fo? it is not what the Party meant here, but the neceſſary Im⸗ 
poat of the Moꝛds that are to be conſidered. | E 


Brotherick contra. You have ſtolen my Timber, is adtionable, fo2 vou have 
it muſt be felled and ſevered from the Stock bekoze it is Timber. 3 
Yelv. 152. Noy 114. And he remembzed the old Gerſe of Arbor .. 
dum creſcit, Lignum dum creſcere neſcit. 1 Rol. Abr. 70. pl. 47, 48. and why. + 
Tbele Mods, Thou haſt ſtolen my Wood, and I will charge you 4 . 
with Felony. March 211. 2 Cro. 116. and Hob. 77. Thou aft a | 
Thief, and thou haſt ſtolen a Tree, not aiffonable ; fo2 a Diverſity 
is taken by the Court between a Tree, fo2 that ſhould be underſtood 
fading; but if it be fefled, it is Mood. Style 9. Pracipe does lie of 
Boſcum; but it cannot be ſaid, One ſtole an Acre of Mood; and ff 
it were not a Thing of which Felony could have been committed, we 
rn not have a Uerdit, Vide 2 Cro. Low verſus Saunders, upon Cro. Jac. 166. 
emurrer. | 


Ch. I. Holt. The Uerdit ſignifies nothing in the Caſe, and there The Verdi 
are contempozary Authoꝛities that differ from my B2other Darnell 8. rh eines 
Suppoſe he had ſaid, He has ſtolen my Underwood > 4 


| Powell. Underwood and Coppice-CCiood will be taken koꝛ (ood 


. 


and Ch. J. Holt ſaid, The Opinions of later Times have been in 
many Jnſfances different from thoſe of fozmer Days in relation to 
Moꝛds; foz foꝛmerly there has been a Difference taken between ſaying, 


Thou 


— — Bac. 
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Vide Hob. Thou art a Thief, and haſt ſtolen my Wood ; and, Thou art a Thief 
71 for thou haſt ſtolen my Wood; and Judgments have gone bath 
 Cro. 114- Hays: But later Opinions make no Difference, if the Tlozds be 
ſpoke at the ſame Time; and theſe are ſcrambling Things that have 
gone backwards and fozwards, and the idle People in the Country 
that p2zivately cut and carry away Coppice- Mood, are in common 
Parlance called Mood⸗ſtealers. and J have heard my Lozd Hale 
' Mod. 22. And Juſtice Twiſden ſap, That they knew no [et Rule fo2 Aﬀtong fo; 
1 Lev. 280, CUo2ds, but that all Mozds ſtood upon their own Feet: To ſap, a 
r Sid. 432. Man has the or, is not afttionable; but to ſap he has it, and got it 
8 by a Pellow-hair'd Wench in Moorfields, has been adjudged ation: 
510. able; which later Mods do not carry a violent Intendment that the 
Speaker meant the French Por, but the Senſe leads moze that Wap 
Hob. 11), than to another. And he laid, that Stealing and felontouſly Steal⸗ 
268. ing was not the lame ; fo: in common Parlance Stealing did not 
Jo. 6s. always tmpo;t Felony; as to cut and carry away Furze is a Steal: 
vide Hob. ing, but not a felonious Taking. But Powell fatd, He always took 
77. it, that, ex Vi Termini, Stealing did impoꝛt Felony, and the laid 
Inſtance put by my Loꝛd was pꝛoperly Creſpals, and not Stealing. 
2 Cro. 674, And at another Day, Per tot Cur, the Plaintiff had Judgment, foz 
165. „ co. All the later Authozities ran clear foꝛ him. And Hole ſaid, it was not 
35. Conc. Woꝛth while to be learned on that Subjeck, but ſaid, that fo2 his Part, 
where-ever (Uows did tend to take away a Man's Reputation, he 
would encourage Actions fo2 them, becauſe ſo doing would contribute 
much to the P2eſervation of the Peace. 


= ' #93 a | 77 f 1 2 | WY my 
;  ;; Wood verſus Shepherd. 


Whento Ch. J. Holt. ME ſhould not move in Arreſt- of Judgment till 

Ben... 174 the Poſtea be bzought in, and the Defendant 

reſt of Jag thould give Rule upon the Poſtea, which is in it ſelf a Notice to 

Vide , Salk. Hing it in; and it is againſt the ancient Courſe of the Court to make a 

* — Rule koz aying of, Judgment till the Poſtea be bzought in. By the 

Poſt 14 Courſe of the Common Pleas, the Clerk ok the aſſize keeps it till 
the Oays fo2-moving in Arreſt of Judgment be paſt, and the Notice 
ts. given him, and he has his Fee 6s. 8 d. for attending with it, and the 
Clerk of AM3ze ought to deliver the Poſtea to none but to the Clerk 
in Court; and Notice to the Clerk in Court is good Notice, 


Time rocx- Note, There are 20 Days-to except againſt Bail after Notice, and 
cept againſt "Batl cannot be juſtified befoze a Judge in his Chamber, except it be by 
ne.. N Conſent, 02 fo2 Neceſſity in Cacation; but in the later Caſe, they 
Vide 1 Salk. Ought to be juſtified again in Term; and upon that the Defendant is 
97, 98. compelled to accept a Declaration to go to Trial at the Aſizes, if it 
be an iſſuable Term, And upon putting in Bail, it is not enough to 
give Notice of their being put it, but it ought to be of their Names, 
Places of Abode, and Trade oz Uocation, that Plaintiff may know 
how to enquire atter them. And aftex Exception to Ball, there is 
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no ſet Time to juſtify 02 exchange them fot better, but it muſt-be nn 
convenient Time. | 


Butler verſ#s Rolfe. 


per Cur. FI" ought not to be a Stap of P2oteedings upon Time of 
| I] the Bail-Bond upon bꝛinging Puncipal, Intereſt, and oneias, — 
Coſts into Court after Notice of Trial, without it be bought with , n! 


in ſuch Time as Plaintiff may not be delayed of Trial. See before, Cots. 
fo. 11. and Poſt, 29, 60, 101, 532. Salk. 583, 597. Fareſl. 114, 140,141. 


Queen verſus Mayor of Thetford. fr — 

A. | 429, 434- 

Pon Affidavit, that he had been ſerved with a Mandamus on the Upon : Mo- 
2D of July befoze, and made no Return, Stone moved fo; an en for an 
Attachment againſt him, oz at leaſt to have the Alias returnable pe- Se about 10. 
remptozily, Cur, Jt is matter diſcretianary in the Court to let curning a 
People run the Line out, and we may make the Alias returnable im- 
mediate, and foꝛ Contempt thereon, grant an Attachment; oz if we 
ſee Dccaſion, we may make the firſt TUrit returnable, and we may 2 Salk. 434. 
make them returnable de Die in Diem,o2 we may give ſhozt Returns; 
as a Mandamus returnable in a TUeck, and Alias in four Days af- 
ter, and a Pluries with like ſho2t Return. 7912 


— - — — . - 


rr 


*- 


Per Cur. If the Perſon be ever ſo innocent, yet if there were Adlon for 
a pꝛobable Cauſe of Pꝛoſecution, Action fo2 malicious Pꝛolecution m⸗lcious 
will not lie; fo2 it muſt be dire# Malice, without any Colour 3647» 94 


Cauſe, that will ſuppozt ſuch an Adion. Vide 1 Salk, 14, 15, 21. 216, 261. 
5 Mod. 394, 405. 1 Vent. 86. "IE 
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Ewer verſus Jones. Vide 2 Salk. 
| | 415, 424. 

T NEE moved fo2 a |Nohibition to thr Court of Admiralty to ſfay — Probi. 
| a Suit there fo2 Seamens Wages. The Contra# was upon dition co the 
Land, and the Suggeſtion was, That they pleaded the Statute ok, gan c. 0 
Limitations, and that the Admiralty rejeited their Plea ; and having cerning Sea. 
obtained a Rule Niſi befoze, it was now offered again} it, That where: wens oye 
eber the Common Law-Courts allow the Admiralty Jurisdifton, — 94 
they ought not to pꝛohibit them, and here they have Jurisdition; ag of Limiczci- 
in caſe of Hypothecation, and Sentence in Admiraity beyond Sea 8” 2 ik 
ſhall be executed by Admiralty here. Hob--- Bernard and Brigg, Suit ed: | 
toſeize a Ship fo2 Piracy done by the Mariners; and tho' they may Pod. 79 C 
ſue at Common Law in this Cale, pet it is hard to make them do! Cent. 146, 
it; fo2 it were in Effet to give away their Right; fo2 at Common 243. 
Law the Suits muſt be all ſeveral, whereas they may all join in the *Y® z, 
Admiralty, and ſo by an eaſy Contribution maintain and carry on the 350. p. 10. 
Suit; and beſides, they may ſue the Ship there, which they can't vo 3 Mod. 244: 
at Common Law; and the Statute of Limitation enumerates the | 1 
Aitons it does limit, and they are all Suits at Common Law: Jt j 
is no Bar to a Suit in Equity * a Truſt, noꝛ foz a Legacy, no: 


upon | | 
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upon a Rationabili Parte Bonorum; and the Realſon given fo2 the la- 
ter Caſe is, becauſe it is not a Common Law Pꝛoceeding, but ac 
coming to a particular Cuſtom, and a Fortiori, when the Pꝛoceeding 
is by the Civil Law. Mar. 139, 132. Hutt. 109. 
Vide 18k. To this it was anſwered, That it was an Indulgence ta ſuffer 
33: 1 6. Semen to ſue in Admiralty foꝛ Mages; fo2 in King Ed. III's Time 
Wiach 3. Pꝛohibitions have gone. And it was firſt agreed, that : fo: Suit yp. 
7 on a Contra Super altum Mare, no Pꝛohibition ſhould-go upon their 
Refuſal of Plea of Statute of Limitations ; but this was Matter 
ſtrictly conizable at Common Law only, in which Caſe this Plea hay 
been good: And is it not hard by Jndulgence to them to have Deken⸗ 
85 5 dant barred of his juſt Plea? And this was what ſtuck with the 
Se now the Court, and they ſaid, this being a Statute barring of Right, ought 
e 060 50 30 nr nn mot 7 3 
Anne cap. Te. = * den n- „ | 
ae Cur. TUithout doubt a Sentence in the Admiralty, where they 
bound by have Jurisdiſction, binds the Pꝛoperty; and the Chief Juſtice remem- 
Sentence in hęt'd the Cale of Hughes and Cornelius: France and Holland were 
Admiralty. gt Tlar, and the French took a French Ship as a Dutch one, aud 
the Ship being ſentenc'd as Puze, was (old by Uertue of the Cap: 
Vide vent. tüte; and the firſt Owner bought an Attton of Trover, and the Sen: 
32. "tence was given in Evidence, and upon Special Uerdit held, the Pꝛo⸗ 
2 Keb. 511, petty was altered by the Sentence. But to the Point in Queſtton, 
_ 118. ik the Statute had been well pleaded, they all ſeemed to incline a Pꝛo⸗ 
1 Lev. 243, hibition ought to go upon Refuſal of it. But as it was here plead: 
267-0 ce ed, it Was ill, viz. That it did appear by the Libel, that the Suit was 
in pleaded. fir Pears after the Cauſe of Aﬀion, which was il; fo the Time on 
| which it is laid is not material, and therekoze the Dekendant ought 
not by his Plea to hold the Plaintiff to the immaterial Time, but to 
plead directly that no Suit had been within fix Years after Cauſe of 
Action accrued ; and if, notwithſtanding a Matter ill pleaded by you, 
they go on, why ſhould we p2ohibit them? I202 ſhall we rather think 
that they rejected your Plea as not at all allowable by their Law as 
to its Matter, than becauſe it was bad in Subſtance, as to the legal 
Manner of Pleading ft. Thep alſo agreed, That if they refuſe a 
Plea, which by their Law is a good Plea, it will be Reaſon to appeal, 
but not to p2ohibit them: And the Rule was diſcharged, 


From whst Note, In caſe of Seamen, the Duty does not arife from the Con⸗ 
Time Duty tra, but from the Service done; and therefoze, tho' the Contract 
rd La were above ſir Pears, and any Part of the Service within that 
3 Lev. 66, Time, it's out of the Statute: And if a Man be beyond Sea at the 
Time the Debt accrues, he map plead it by way of Replication to 

the Defendant's Bar of the Statute. Vide Stat. 4 & 5 Annz, 


cap. 16. F. 18, 19, 20. 


Debt lies for - Per Holt, Ch. Ju. It Money be deviled out of Lands, ſure the Debi⸗ 
lad ot of © Cee map have Debt againſt the Owner of the Land koꝛ the Money upon 
Lands. the Statute of 32 H. 3. of Wills; fo2 where-ever a Statute enads 
yo alk. any Thing, 02 pꝛohibits any Ching, fo2 the Advantage of any of 

f = 3 In, 
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ſon, that Perſon ſhall have Remedy to recover the Advantage given 
him, 02 to have Satisfaiion fo2 the Injury done him contr arp to 
Law, by the ſame Statute ; fo2 it would be a ſine Thing to make a 
Law by which one has a Kight, but no Remedy but in Equity ; and 
the Ackion mult be againſt the Tertenant. 7 Ne 


2 


Kingſdale verſus Mann. S. C. 1 Salk. 
1 
Oſſeſlion was delivered by Hab' fac. poſſeſſ. about nine a-clock in when s 
the Mozning, and towards fir a-clock at Might the Plaintiff cution is 
was fo2cibly turn d out of Poſſeſſion; and this Matter being ſet fozth 0 
by Affidavits, the Court held, That upon an Habere fac' Poſſeſſ. it is fo” poſef. 
not a compleat Execution, till the Sheriff o2 his Bailiffs deliver the vide eot-- 
Poſſeſſion to the Party, and are gone away; That if immediately * 
after ſuch Execution the Dekendant turns him out of Poſſeſſion, it 
would be a Diſturbance of the Execution, fo2 which an attachment 
ought to go: But here they doubted, whether, after ſo many Hours 
Diſtance, it could be look d upon as a Diſturbance of Execution; 
and therefoze the Rule was, to ſhew Cauſe why an Attachment ſhould 
not go: And Powell quoted a Caſe in the Common Pleas, where, vide pon, 
upon an Entry upon the Plaintiff the ſame Day he had Execution, 5. 293. 
the Court granted a new Habere fac' Poſſeſſ. To which Ch. J. Holt 


anſwered, So they might if the firſf Executions were not returned, 
otherwiſe not. Quod Curia conceſſit. 


Longvill and Hundred of Thiſtleworth. CC 2 Salk. 
| 499. F 
* DE Defendants appeared, and took a Declaration in Trinity pie ia A. 
Term; and the Attoznies of both Sides diſcourſing about the b⸗tement, 
Diiginal, the Plaintiff's Attomey told the Defendant's Attomey the 0 
Oziginal was filed; but he had a Copy of it, whereof he gave te 
Defendant's 4ttomey a Copy, who pleads in Abatement ; and after a 
Reſpond* Ouſter awarded by the Court, he gives the Plaintiff's At- 
toꝛney a Plea, ſetting fozth an Oyer of the Oxyginal therein. And 
the Queſtion was, Thether the Plaintiff ſhould be obliged to re- ee, Irthe 
ceive this Plea, all this having been tranſaced in one Term? Plaintiff 


; ought to re- 
ceive this 


Ward fo2 the Plaintiff, After Plea, the Party can never be in⸗ Pl-a. | 
titled to pꝛay Oyer of the Crit. Jn Dower pou cannot do it after o o 
Aiew. Indeed if they had demanded Oyer, tho' they had no Right Writs Vide 
to it, and we had granted it to them, they might perhaps take ad. 
vantage of it. 


Mountague contra. One may have two Sozts of Pleas to abate Two Sorts of 
the TUrit : 1. To the Action of it: 2. That tho” it be well as to the bern c0 
Ation of it, yet it may be faulty in its Frame, fo2 Mant of legal — tl ? 
Fozm, oz Agreeableneſs with the Regiſter ; and therefoze, tho' we + 
firſt plead to Adion of the TUrit, and that be judged againſt us, 


E 2 Ln why 
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why can't we have Oyer of the Writ, in oder to plead ta it foz a 
Demurter af- Fault in it ſelf, 02 demur to it? And after a Plea in Abatement, 
ter 2 dne Defendant may demur generally: Quod Cur' conceſſit; fog the De: 
Dilacory. murrer then is in chiek; and he did agree the Rule to be, That one 

ſhould plead but one Dilatozy ; but he inſiſted upon ft much, that be. 

ing in the ſame Term, they might crave Oyer of the Writ lpecially 

b in oder to plead in Bar, 02 demur: And now Holt, Ch. Juſt. hæſita- 
yet — bat, fo2 theſe Reaſons: 1. Pe agreed, That after Jmparlance one 
lance, Ge. Told not demand Oyer ; fo; Jmparlance is always unto another 
anc 39- Term. 2. Pe agreed, That after Plea in Abatement one could 
oyer and Plea not Have Oyer even in the ſame Term, to plead another Oilatoyy, 
inAbarement But what ſtuck with him was, whether this being in the ſame Term, 
Impzince. they might not crave Oyer in oꝛder to demur to the Count, and chem 
UGariance between ft and the TUrit, oz have it on Reco2d befo2e the 

Court in oder to move it in Arreſt of Judgment, oz to take ad. 

vantage of it upon TUrit of Erro2, without being put to the Charge 

Rom of a Certiorari ? And he ſaid, That after Plea tn Abatement to a 
Abatement Bond, pou may have Oyer ;. and if you infift upon it, you muſt en: 
ter your Pꝛaper of it on Recozd, and they ſhall counterplead oz de: 

mur to your Pꝛaper; that if we give Judgment againſt you, you may 
have your TUrit of Erro2; fo2 though granting Oyer where it ought 

not to be, is no Erro2, yet denying it, it is: And Darnell quoted the 

p Cw. No Ale of London and Bury, where the Plaintiff was fo2c'd to coun: 
ojer after terplead the Oyer : But at another Day, per tot' Cur', There ſhall 
Plca in A- be no Oyer after a Plea in Abatement; fo2 the true Reaſon of Oyer 
3 is, that the Defendant may demur, and ſhew ſome Cauſe as a Gari⸗ 
Vide 1Salk 5. ance between it and the Regiſter, &c. and that amounts to a Plea in 
nd Poſt :25- Abatement, 02 to plead ſome Matter in Abatement : Vid. Co. Ent. 320, 
tos Bond for T hat after Plea in Abatement over-ruled, Ocfendant has no moze to 
Mimomer do with the D2iginal ; and as to what occurr'd to the Chief Juſtice, 
_ ter that it might furniſh with Matter in Arreſt of Judgment, the Court 
by oyer you All agreed now, ſuch Motions were not Ads on Recozd, but are in 


«mir the nature of Inkozmations to the Court, as from amicus Cur', to pe- 


Vide Hob, Vent erroneous Judgments, 


162. 


8 Powell, Juſtice, in this Caſe ſaid, That fozmerly all Demands of 
and modern Oyer were in Court, as it is now in Cale of Appeal; but that now 
ag” ha it is demanded and granted between the Attoznies, and where there 
8 ought to be Oyer, one is not bound to plead without it: And ik one 
of. Attoznepy in time demands Oyer of the other, and he tells him the 
CUrit is filed, and that he may take it, it is well; but ſure he cannot 
without ſuch Conſent enter a Demand, and a giving of Oyer; fo2 if 
Attomies be admitted ſo to do, they will ſet fozth the Matter fallly ; 
which though it could not enfnare the other Side, becauſe they may 
pꝛoduce the right TUrit, &c. and have it entred, pet it would be very 
| tedious and inconvenient; as if a Deed be pleaded, it remains in 
ojzer of a Court all that Term, pet one cannot go to the Dfficer, and take Oyer 
Deed. of it without Leave of Court, oꝛ of the Attoꝛnep; and the very Fon 
of Pleading ſhews it muſt be upon Demand, and Oyer of a TUrit is 
in oꝛder to objeck to it; and after you have pleaded your 3 27 

* | witho 


— 


2 Lev. 144. 


1 Ki mi 
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without Oyer, to what Purpoſe ſhould you have it now? It cannot be 
to plead it in Bar; and to plead a Dilatoꝛp ft cannot be, becauſe that 
would be to let you plead a Dilatozy after Dilatozy, and to aſſign a 
Uariance between the CUrit and Count would be a Dilatozp. So per 
tot' Cur', they were dented the Oyer. 

Per Cur. It has been ſettled here on Debate, That Money ought ebe, 


not to be bꝛought into Court to have it ſtruck out of the Declaration, to be broughe 


where an Executoz is Plaintiff; but you may plead a Tender, and 4 Court, 
touts temps priſt'. 


Oyer denied 
per tot Car”, 


Vide ante 11. 
25, Se, 
2 Salk. 583, 


596, 597. 
S.C. 1 Salk. 


Note was in this Fozm: I promiſe to pay J. S. or Order, the xtion by an 

Sum of 100 J. on Account of Wine had from him. J. S. indoz- Indorſce up- 
ſcs this Note to another; the Jndozſee bzings an Aion againſt him 91% f © 
that dꝛew this Note, and declares upon the Cuſtom of Merchants, as Order, cc. 
upon a Bill of Exchange; and a Motion was in Arreſt of Judgment — 
upon the Authozity of Martin and Clarke's Caſe. Judgment. 

But Brotherick would diſtinguiſh this Caſe from that; fo2 there — 

the Party to whom the Note was oꝛiginally made, bꝛought the Adion ,. 
but here it is by Jndo2ſee ; and he that gave this Note, did by the Te⸗ 
no2 thereof make it aſſignable oꝛ negotiable by the Toꝛds [or Order] 
which amounts to a Pꝛomiſe, o2 Undertaking, to pay it to any whom 

5 ſhould appoint, and the Indozlement is an appointment to the 

Ch. J Holt. I remember when Actions upon Inland Bills of Exchange * * 

did firſt begin; and there they laid a particular Cuſtom between Lon- land Bills 2 
don and Briſtol, and it was an Action againſt the Acceptoz. The De- Exchange 
fendant's Counſel would put them to p2ove the Cuſtom: At which rigs 
Hale, who tried it, laugh'd and laid, They had a hopeful Caſe ont: :;. a 
And in my Loꝛd North's time it was ſaid, That the Cuſtom in that 
Caſe was Part of the Common Law of England, and the Actions 
ſince became frequent as the Trade of the Nation did encreaſe ; and 
all the Difference betwen Fozeign and Inland Bills is, That Fozeign Difference 
Bills muſt be pzoteſted befoze a Publick Notary, befoze the Dꝛawer deten Fo- 


Buller verſus Cri ps. 


map be charged; but Inland Bills need no Pꝛoteſt: And the Notes ld ns“ 


in queſtion are only an Invention of the Goldſmiths in Lombard - Vide Poſt 21. 
ſtreet, who had a mind to make a Law to bind all thoſe that did deal 

with them; and ſure to allow ſuch Mote to carry any Lien with it, 

were to turn a Piece of Paper, which is in Law but Evidence of a 

Parol Contra, into a Specialty, and beſides, to impower one to 

aſlign that to another, which he could not have Himſelf; fo2 ſince he 

to whom this Mote was made could not have this Atton, how can Wen 
his Allgnee have it? And theſe Notes are not in the nature of a Bill ;;« nt in n. 
of Exchange; fo2 the Reaſon of the Cuſtom of Bills of Erchange cure of gin, 
ts fo2 the Expedition of Trade, and its Safety; and likewiſe it hin⸗ err 
ders Expoꝛtation of Money out of the Realm: He laid, Ik Jndozſee 42. 1 Salk. 


24, 129. 
had What Adi 


a ons lye on 
Bills of Exchange, and how brought, and againſt whom, Vide Hard. 487. 1 Mod. 285. 1 Lev. 298 


2 Keb. 334, 695. 2 Vent. 307. 1 Keb. 592,636. 1 Vent, 45, 152. 1 Salk 24; 124, co 133. Farefl 4,152. 
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Vide 1 Salk. had brought this Ation againſt Jndozſo?, it might peradventure he; 
1:4 to 133. fg2 the Indozlement map be laid to be tantamount to a d2awing a new. 
Bill £92 ſo much as the Note is foz, upon the Perſon that gave the 
Note ; 02 he map ſue the firſt Dzawer tn the Name of the Jndozſoz, 
1. ſcems Io. und convert the Money when recovered to his own Ale; fo? the Jn: 
dorſce might doſement amounts at leaſt to an Agreement, that Jndozſfee (hould ſte 
s ®" be ko? Money in the Name of Indoꝛſoꝛ, and receive it to his own Uſe ; 
Irdorſor's and beſides, it is a good Authozity to the oziginal Dzawer to pay 
Name. the Money to Indozlee. And Powell, Juſtice, cited one Cale, where a 
promvicb and Plaintiff had Judgment upon a Declaration of this Kind in the Com- 
Vide Noy's mon Pleas ; and that my Loꝛd Treby was very earneſt koz it, as a 
„ > 4 mighty Conveniency fo2 Trade; but that when they had conſidered 
-o9. 3 Mod. Well the Reaſons why it was doubted here, they began to doubt too: 
96. And the whole Court ſeemed clear fo2 ſfaying Judgment. And at ano- 
eg.“ ther Day the Chief Juſtice declared, That he had deſired to ſpeak 
Merchant in- With two of the moſt famous Merchants in London, to be inkoꝛmed 
8 the of the mighty ill Conſequences that was pꝛetended would enſue by oh: 
Sala g tbele truting this Courſe ; and that they had told him, Jt was very fre: 
Notes, quent with them to make ſuch Notes, and that they looked upon them 
om as Bills of Exchange, and that they had been uſed fo2 a matter of 30 
Years ; and that not only Notes, but Bonds fo2 Zoney, were franſ: 
That a Bill Fert'd frequently, and endozſed as Bills of Exchange. Indeed, Ja⸗ 
of Exchange Bree a Bill of Exchange may be made between two Perſons without 
_ 3 d: Third; and if there be lueh a Neceſſity of dealing that May, why 
perſons, and DO not Dealers ule that Way which is legal? and may be this: as, 
how ? if A. has Money to lodge in B.'s Hands, and would have a nego- 
tiable Note fo? it, it's only ſaying thus; Mr. B. pay me, or Order, 
ſo much Money Value to your ſelf ; and ſigning this, and B. accept- 
ing it: Oꝛ he may take the common Note, and ſay thus; For Value 
to your ſelf, pay Indorſe ſo much ; and good : And the Court at laſt 


Cur* advi ſare 


wult. took the Uacation to conſider of it. 

S. C. Pot 1 Domina Regina verſus Tracy. 

114. 178.169. | 5 5 | | . 5 
Indigtment Racy, .a Juſtice of Peace of Middleſex, was indicted; Fo2 that 


2 he, together with T. and F. by Pꝛetence of a certain Tarrant 
557" for ar. in CUriting, ſuppoſed to be ſigned and ſealed by Sir S. L. Recor 
reſting M. up- Of London, did arreſt J. M. and bꝛought him befoze J. C. a Juſtice of 
* Waren. Peace of Middleſex, licet the Tarrant was not direfed to any of 
knowing it them, and licet it were fo2ged and counterfeit to Tracy's Knowledge; 
0 that Tracy, when M. was befo2e the Juſtice of Peace, perſwaded 
Farel. oo, bim to refule to ball him, though the Fault being a Misdemeanour, 
Vide Poſt go, Were in it's Nature bailable; and that when J. M. was committed by 
| the Juſtice, Tracy and the other two, at the Perlwaſions and Jn- 
D-fendant ftance of Tracy, did extozt divers Sums of Boney from him. 
bo knowing ., The Jury acquit the Defendant of the Fozgery, o2 knowing that 


the Warrant the CUarrant was fozged, and find him guilty of all the reſt, And 
8 now. it was moved in arreſt of Judgment by Wells and Parker, 


bur foun 
guilty of the 


reſt, ; 1. That 


c 8 
— 


a 
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1. Chat the Uerdi was conttadictoꝛp, koꝛ it acquitted him ok that 
which was the Foundation ak all that whereof he is found guilty ; 
fo2 che Charge is, That he did ſo and ſo by Uertue of a certain for- 


CI” 
by 


ged CUarrant ; and if the Carrant be not fo2ged, the reſt either 1s Moved in Ar- 


no Crime, oꝛ rather it's another Offence than what the Defendant ie mene 
charged with; fo2 to get one taken up upon a real Carrant not Verdig was 
direed to him, and todo whatever is charged here thereupon, is ang. 0 cox 
ther Offence than is delcribed here: Therefoze Defendant is acquit. * 7 
ted of the Offence wherewith he is charged, and found guilty of ano: 
the. Dad 10%; 2320 e 10 be | 

2. Objecklon was, That it was laid, that he p2evailed with the Oben. as to 
Juſfice-of Peace to refuſe Bail, and it was not laid that any Bail erevailing 
was offered. * 185 Wwe with the 


3. It's not direitly ſaid, That the Juſtice did commit him; but fuſe Baile 
only, that when he did commit him, Tracy did ſo and ſo to him; and it 
map be he never was committed fo2 ought appears here. 

4. They ought to ſhew the Certainty of the Sums taken, and fo? obj. a; to 
what they were taken, otherwiſe the Defendant may not know what che Ex<cuci- 
anſwer to make. | t — 
FJ. As to ſome Part of the Charge, they charge him as Acceſſary "© 


when it being Treſpaſs, they all are Jaincipals, and ought to be 
charged as ſuch. } A 


And upon the firſt Dbjeiton, a Caſe of Jndiiment againſt the lay: 
ers of Drury: lane was cited; where the Indicment was fo? building 
a Scandalous Houle fo2 Acting of pꝛokane and lewd Plays, and that 
they aﬀed ſuch Plays: Yet though they could p2ove the Aﬀing of im⸗ 
mozal Plays; yet becauſe they could not p2ove the building, the De- 
fendants were acquitted. | 


To the 1ſt. it was anſwered, That the Jndiament did not alledge Reh. 

the CUarrant to have been fozged, but only under a [licet] by wap of Phar Forge. 
Aggravation, and not by way of Deſcription; and though Warrant !! Agg. 
be not foꝛged, yet the Facts charged upon the Defendants are crimt- on. S. 

nal, as to perſwade one by wicked and kalle Jnſinuattons to refuſe * Ja : 


Bail, to have cruelly uſed in Gaol, and by Durels to extozt Money N * 


; Raym. 118, 
of him. 176. 


As to the 2d Objettion, That it was not ſaid, Bail was offered; it c 
was laid, every Refulal muſt be of an Offer, and Refuſal could not: Keb. 473. 
poſſibly be without an Dffer. | 476. 

3. That it was not ſaid, That he did commit him: Jt was an- 
ſwered, That the Commitment there was not charged as a Crime, but 
only to ſerve as an Inducement to the Extoztion, which is dirctly 


ng ; and what comes under an Inducement, need not that Pꝛe⸗ 
citencts. | 


Holt. Ch. Juſt. 9s to 1ſt. the Queſtion is, Whether the Foꝛgery be a. ch. ju. 
the G2ound-wozk, 02 whether it be an unneceſſary Addition put in only Thar the two 
fo2 Aggravation 2? fo2 if it be Matter of Deſcription, the Dbjetion is et 2bj-- 


| ö f 
of Tight. Wa 
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- As to 2d Objeftion, C hat no Bail were offered; it's true, a Juſtice 
ok Peate is not bound to ask fo2 Bail if they be not offered him, and 
therefoze the Objetton ſeems of Weight, and ſomething has been of; 
fer d, that a Uerdi# would influence the Caſe; but it does not, fo in 
criminal Matters the Jury is only charged to inquire of Matters ag 
they are alledged. 1 Th. 7211455 
Vere. 10. 3. That he could not procure if it were not altually dane: That 
vid Pots. is true, but that is argumentative; and Indidments ought to be poſi: 
4 Co, 41. 48. tibe and direẽ kt. 1 211 WW SING 503 33 £ 
„ 4. As to the Execution, the Crime does not conſiſt in the Quantum 
Plow. 83, 86. Ol the Money ertozted, but in taking any at all. 1 
z Ro. Ab. 79. 5. Pou object, Chat he 1s not in ſome Things charged as Ptin: 
Principal nd Cipul. It is to be known, that a Fat which would make one Accel. 
Acceſſary. ſary in Felony, in Treaſon and Treſpaſs makes him a Pꝛincipal; and 
ſure one may lay the Matter either Map, viz. making him Pyzincipal, 
02 laying it ſpecial, as it will appear upon Evidence. In Treaſon, 
all are Pꝛincipals, and if upon the Statute of 25 Ed. 3. one con- 
ſpires the Death of the Queen, and is committed to Pꝛiſon kon the 
ſame, one pꝛocures him to eſcape, oꝛ harbours him after (ſuch Time 
as he knows him charged with Treaſon, oꝛ to have committed Crea⸗ 
ſon, vou may indit him upon the ſpecial Matter: That A. commit: 
ted Treaſon, that B. knew of it, and received him; and yet this is 
not one of the Treaſons mentioned by that Statute, but it fs ſo by 
neceſſary Conſequence of Law. As if a Thing be made Felony, 
all Acceſſaries befo2e and after are Felons in Conſequence; and if an 
Affence which is Felonp be made Treaſon, they that would have been 
Acceſſaries befoze, ſhall now be Pꝛincipals. 


Licht bene Powell. Sure the Fai might be laid ſpectally in Treſpaſs ; fo! 
ſpecially, and Jndit#menrs need not be like other Pleadings, accozding to the Con. 
is che beſt ſtruttlon of Law upon the Matter; and ſo it may be in caſe of Trealon, 
oP and it was the Cafe of Abingdon and Gardner in Gunpowder Plot : 
And in ancient Jndi#ments of Murder upon Malice in Law, the Ma⸗ 
lice in Law uſed to be ſpecially laid; but fince it has been agreed, that 
it may be generally, Ex Malitia : And, J think, in the pꝛincipal Cale, 
it is moze pzudent and ſafe to dzaw the Jndifment upon the ſpecial 
Matter ; fo2 otherwiſe it might be difficult to perſuade the Lay Gens, 
that Pꝛocuring, Jnciting, Commanding, &c. would make one a Bin- 
cipal. And as to the two firſt Exceptions, he agreed with the Chief 
Juſtice; but he doubted whether. if an Indickment charges one to have 
ehether the pꝛocured a Crime to be done, it need be direfly altedged that it was 
ged need to dont: AS if the Indidment were koꝛ malicioufly pꝛocuring one to be 
be directly INDITED of Felony, whether it need be direfly averred that he was in⸗ 
d dee dicked, becauſe the Wow procuravit neceſſarily ſeems to impoꝛt it; 
and not only that he pꝛocured ad faciend', ag you would have it, that 
is, to conſent and agree to do it. And as to the Incertainty of the 
Sums extoꝛted, an Jndi#ment fo2 Engroſſing magn' Quantit. Frumen- 
ti was held good; and where pou inſiſt, that the TUarrant being true 
and real, the Arreſt was lawful, and that falſo & malitioſe are only 
Pepper and Uinegar, which will not determine any Att to an ill . 
4 ll 
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ſire it is hard to maintain that fal ſo & malitioſe are oni Pepper and vide Vere. 
Ainegar, koz thoſe CUo2ds diſcover the evil Root from which the Fak. 
ung. And Ch. J. Holt faid, That Ex Malitia pracogitata, in an 
Indickment ſoz killing a Man, was ſtich Sauce as would cut his E 
Theoat ; and tho' it be admitted that the Warrant being true, the wirt tho'rhe 
Arreſt was lawful, yet that arreſting a Man upon a true Marrant, Warr2oc was 
and pꝛocuring the Refuſal of Bail whey tender d, as the Fatt appeat'd, (nano 5e 
and following the Party into Gaol, and extoꝛting Money krom him 
there by Durels and Thꝛeats of Tron, was ſuch a complicated Ot. 
fence as deſerved an Jndi#ment ; and that the ſubſequent Tort made 
the oziginal Ac illegal, as being an Abule of legal Pꝛoceſs And at 
another Day Ch. J. Holt declared, That they were all of Opinion, chav {Ld 
that they could not give Judgment upon the Indiament; that it was Judgment for 
to incertain, and one complicated Defence; that it did not appear !-<<rroiory, 
by it that any Bail had been offer'd, - oꝛ what Sum, oz that any cer - 
tain Sum was ertozted : But they only gave Judgment to- quaſh I{di&mene. 
the Judiftment, and not fo2 the Defendant, whom they ozdered to en- Jun d end 


X a + ap þ Defenda 
ter into anew Recogntzance to appear to a net Juditment, be 26 6 
| VVT nc one. 
Wiat qui tam verſus Ayland. $. C, r Sath, 
2 224+ Vide 2 


JT was a Declaration of Michaelmas Termgenerally, which Prima OO 

1 Facie is to be intended to be of the firſt Day ot the Term, and the 4 
Fai was laid to be on the 15th of November after, ſo the Action F-@ feem's 
bought of their own ſhewing befoze- Cauſe. Per Cur”. Ik upon 25 /id be- 
Examination it does appear, that the Declaration was after the 1'5th, but if Declar 
it ſhall be ſet right, as ik the Ball was filed alter the «5th, 82 the * 
Sill of Middieſec taken otit; and lo it was referr'd ro the aſter Ee at be 
to examine. C hep all agreed, it could not be amended by any Sta- ; 
tute of Jeofail ; but if Ball were filed akter the 15th of November, 


that would be a good Tarrant fo2 a Memorandum of the Dap that Vid.zLev,r3- 


1 Vent. 135. 


Declaration was of, fo2 none is in Cuſtod' Mar till Bail filed. : . , 
Note, at laſtarties agreed to waive Execution, and goto Trial again. 

. Ay A. ; "TL Vid I Falk. 

: | The een ver ſi Bothell, Goo ante 17. 


1 one bꝛing a Certiorari to remove an Jndixment, and does not Bi! upon « 
give Bail to try it accoding to the Statute, it is no Superſedeas 300 
and a Rec od once filed in this Court, is never ſent back: Though Ame 6. 
Brotherick at the Bar ſaid, it might be ſent back the ſame Term. 

Vide poſtea 40, 43, 83, 61. 


ER 3 0 8. C. 1 Salk, 
Squire ver ſus Grevell. 17. 


* 


"Rro2 of a Judgment in C. B. in Debt upon a Bond fo2 Perfoz- Error in Pebt 

aͤnce of an Award; after Null' Award pleaded, the Plaintiff ron Award. 
did ſet fozth un Award on ſuch a Day, reciting ſeveral Suits depen- 
ding between the Parties in the Common-Pleas, and a Submiſſion of 
all Matters pending. 1. The Arbitratozs award, that all Suits be- 
tween the Parties ſhall ceaſe, 2. * the Defendant ſhould Main. 
Plain: 


34 Term. S. Mich. 2 Annæ, in B. R. 
| Plaintiff 10 l. in full of all Demands, and. allo give him a Releaſe 
krom the Beginning of the Tciozld to the Time of the award made, 


3. That upon Receipt of the rol. the Plaintiff ſhould make a Re. 
leaſe to the Oefendant from 1 lg: of the n to the Time 


of the Award. 


1 Exception Parker took three Exception to this award: r. It is not final, 

Re oaSur, ko; it is only that all Suits now depending ſhould ceale, that is tg 

to ceaſe. Cap, ſhould not go on; which is no moze than that the Party would 

be nonſuited, which is not final, and therekoze not good: It is true, 
no new Suit can be brought while thele pend, becauſe theſe may be 
pleaded in Abatement; no2 can thele be proſecuted becauſe of the . 
wurd; but if either of the Parties die, new-Suits map be P2olecuted 
fo? the ſaid Cauſes, notwithſtanding this award. 


„Udon he . 2. The Awarding a general Releaſe would indeed make it a good 

Awad. ge. Award, if it were concluſive, but it is left in the Plaintiff's Elexton 

neral Releaſe whether he makes any oz not; fo2 the Relealeis oꝛdered to be made yy: 
on Receipt of the 101. and it is not awarded that he. ſhall receive it, 
and if he refuſe, he is not bound to releale. 

Reteaſs to 3. The Releaſe is 02dered to be till the Time of the Award; but he 
de to che time COnfeſs'D he Did not much inſiſt upon that; the Authozities were againſt 
of che Award. him updn a Double Reaſon: 1. That no Caule of Action ſhall be intended 
| to have ariſen between the Time of the Submiſſion and Award, if i 
Vide 3 Keb. be not ſhewn. 2. That a Releaſe to the time af the Submifion is 4 
253-636. good Releaſe in Purſuance of the Award, and the latter he ſaid he took 
_ .-__» tobe thebetter Reaſon; fo2 a Man might have a, Cauſe of Azton 

accrue to him between the Submiſtion and the Award, and not know 
of it, and it were hard to put him under a Neceſſity of relcaſing it; 
and the Realon why a Releaſe to Time ok Submiſſion is held good, 
is not becauſe it all be intended to be the Meaning of the Arbitra⸗ 
tos that it ſhould be lo, but it is rather a en of their cats 
ing as far it 18 vold by Conſtruckion of Law. ö 


Reſp. 1, Pengelly contra. The awarding that all Suits ſhall ceaſe, is that 

by they ſhall fo2 ever ceaſe, and it ertinguiſhes the Duty; fo2 if the 

Wodds had been that all Aﬀfons ſhould ceaſe, the Duty had been gone, 

tko ik the Remedy be gone, the Right is gone; and the NMozd Suit is 

dl a larger Extent and Senſe than Action; fo2 by Releaſe of Suits 

ane may bar himſelf of Execution, which he cannot do by Releaſe of 

Ation. 1 Rol. Ab. 261. p. 7. That ſuch Award ertinguiſhes the Duty. 

Paſch. 29 Car. 2. Strangford & Greene, and 11 W. 3. Ball & Heſcott, 

in this, Court, Award was, That one of the Parties ſhould pay tie 

other ſo much Money on ſuch a Dap, and that all Suits ſhould ceaſe 

till Faller of Payment, and good, x Lev. 58. Beſides, this Sum 

being awarded in kull ok all Demands, and the Submiſſion being with 

an Ita quod de prem', it is in itſelf final. Aleyn 26, 1 Kol. Ab. 26c. 

pl. 55- 1 Sid. 154. 1 Lev. 132, 133. Hob. 190. Aleyn 85. . 27. 
7 Kol, AD. 258, 259. 3 Cro. 851. . 3 Cro. 149. 


8 


Term. S. Mich. 2 Anna, in B. R. 35 


r * 


6 


Folt, Ch. J. 9s to the Releaſe you ſay, That it is put upon the Nep. 2. 
Party's own Ac, in receiving oz refuſing the Boney, to releaſe oz 8 
not; but it has been held in London and Craven's Caſe, in the latter aun 0 
End of Style, That where a Thing is agreed to be done upon Pay- a! Payment. 
ment and Receipt, that Tender of the Payment and Refuſal intitles , 81. 
the Party to it as much as an adual Payment, and the Auithoztics* © 
have been ſo ever ſince. Quzre 9 Co. 79. Dyer 356. 1 Lut. 224, 
227, 238. Lev. Ent. 30. 2Sand. 96, be. | 
Chen as to the next Point, That all Suits pending between the neuro rap 
Parties ſhould ceaſe; The Queſtion is, CUhether this goes to the ler dale de 
Cauſe of Aﬀion ? à Yan releaſes his Acton, and has no other Reme: Right. Fo n 
dy fo2 his Right but an Action, Does not that diſcharge the Right of co. Lic. 289. 
the Ching? Now here is an Aﬀton depending, if a Man releaſe that * Ro. Abs - 
Action, he thereby releaſes the Right of Adlon, and by the ſame Kealkon ? 
determining Sutt determines the Right of the Thing; becauſe there o. EI 14 
is no Remedy but by Suit; then this Award is final. It in Cre. 6 
paſs the Plaintiff after the laſt Continuance releaſes the Aﬀion, the 
Right is gone; and ik a Releaſe would do it, why not an Award? 

Indeed ik the Party had two Remedies, one by Acklon, and another 

by Entry, if he releaſed the Aton, he might notwithſtanding enter. 

And as fo? the Releaſe: to the time of Award made, it ſhall not be Rete:ſ: co 
underſtood that there was any Cauſe of àAdion meant, if it be not!“ Time of 
ſhewn ; and ik there be, the Party may ſhew it, and ſa 
dered a Releaſe to the Time of the Submiſſion. 


* 


| ee Award. 
v that he ten 


Powell. TJ think ali the thee Points are final; oz if but one ok!“ eg 
them is lo, the ward will be good fo? ſo much, ik that does not de⸗ —.— 
pend upon another Bꝛanch of the a ward which is ill ; and ik there were for © much 
anySuits pending, the Awarding they ſhould ceaſets, that they ſhoulßddʒ 
be at an End'fo2 ever ; and the Wozds [now depending) was only to "= 
bew what Sozt of = #foris they made their Award ok! And the ten * A 5 
Pounds being awarded to be paid in full of all Demands, that walt of n 
be intended in full ok all Demands to the Time of Submiſſon, and at made, bow 
to Cime of Payment. And ik Money be awarded to be paid!” gud esd 
that the other upon Receipt ſhall make Releaſe, that J take to de an Siena 
Award to receive, and fo? this he quoted a Cale in the Commôn 2 
Mezs ih bis Eime, and r Rol. Ab. 254, 255. pl. is. 40 5 
And per Holt, Ch. J. Pere the very Awarding a Sum of Pony 1s final. and 
Wa- Bär ok Aittons; ko by the Awarding Money to him, theke is 152" of 
thereby a Duty ariſes, and veſts in him, which is a good Bar, where: 
ever Accozd with Satisfaction is a good Plea ; but atitiently it has 
been held, That if the Thing awarded be not Money; but the doing 
of ſome collateral Az, the Patty to whom it is awarded is without 1 
Remedy, and therefoze ſuch Award would be vod. But the tonttarß Fig 
as been held ſince, fo2 if two Men ſubmit to the Award of a dh ET. 
erſon, they two do alſo thereby pꝛomile expꝛeſly to abide by his 
Determination, fo2 agreeing to refer is a Pꝛomiſe in itſelf ; but 
where a Sum of Poney is onder d to be paid, it is immediately a 


Duty, and if there were no moze than an Award to pay a Sum of 
OY F 2 g Monep 
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— PMonep in Satisfaition of all Demands, it would be final. And 
Judgrent Judgment affirm'd per tot Cur. NN A Hers 
an m ? SY 


S:'C. 2 Salk. 


7 5 Ward der ſus Evans. | 
* | | | a: | N . 
A Caſe made M Cale made befoze my Low Ch. J. Holt at Guildhall was this: 
a Guild-bel f"\ Pne F. owed the Plaintiff 601. by Bill of Exchange. Evans 
P.yment of the Ocfendant owes F. 100 l. alſo by Bill. Che Plaintiff ſends hig 


60 to, Manto F. with the Bill fo2 Payment. F. ſends his Man with the 
Merchant's Plalntiff s Man to Evans with: the Note of 100 l. to pay the Plain. 
Bill of Ex- tiff. his Bill. E. wiites off 601 of the, xool. Note, and endoyleg 
coy it upon the Back, and gives the Plaintiff's Servant aBillof 601. 10s, 
who tad jon Upon another Perion fo2 his 601, taking 108. from the Plaintiff's 
filed before. Servant, who the very next Day carries the Bill foz Payment to 
"= Mod. the Party, who had juſt failed. immediately befoze : And if this were 
Moil. Li 2. à good Papment by Evans to Plaintiff was the Queſtion. 

e. 10. K 17. „ ie r | my 

Darnell Serjeant. C here are thꝛee Things to be conſider d here: 
1. How far the. Tranſaition of a Servant as to Receipts and Pay: 
ments ſhall bind his Maſter ? -2. That. amounts to a Payment? 
whether ſucha Note as was given here were good Payment tothe Ya- 
ſter himſelf * 3. Mhether, tho this TranſaTion of the Servant would 
not bind the Maſter generally, it will be ſo between Golvlmiths, as 
this Cale is: nr 7 25 


If a Ner- AS tothe 1, he ſaid, C hat upon this pead of Servant binding Maſter 
— by his Act, there might be a regſonable Difference between the Ser⸗ 
ceptef:  vants of Merchants and thoſe;of other Men; fo2 probably Servants 
Bill of Ex. map affet their Maſters being Merchants, &c. in Point of Charge 
2 and Diſcharge; but that firſt muſt be in Matters puręly concerning 
ry to do it. their, Trade and Cay of Dealing, as to anſwer Bills of Exchange, 
Vide Winch aug Letters of vice concerning Hoops, oz ſuch itke, which require 
7Mod. 86.4 Dilpatch; but he cannot accept ok a Bill of Exchange without plain 
3 Lev. 299. Evidence: that he has. Authozity to do it. So is Lex Mercat. 265, 
vo", which is an excellent Book concerning theſe Batters. And it is 


Co * good Evidence in that Caſe, that the Maſter allowed the Papment 

02 pꝛoteſting of Bills dꝛawn by him, oꝛ gave him ſuch Authozity ; fo? 

it is hard to put it in the Power of a Servant to ruine his Malter 

witheut his Per oz Knowledge. And it was never heard, that if 

Merchant ſends his Servant to receive. Money, that he map receive 

"A Bill fo2 it ; and withont Doubt it would be void if done by any 

other Servant of pꝛivate Perſon, becauſe beyond his Authozity, 
ought to be purſued ſtridlp. 1 TK: | 

Whether +;:24+{Clhether ſuch a Bill be Payment at all? The Law takes no 

fuch a Bill Notice ot᷑ an Payment to discharge a Debt but ready Money, 02 

be Payment comething elke given and taken in Satiskaſtion. A leſs Sum is not 


ayment-fo2 a greater, if not befoze it is due, oꝛ at another Place 
than it is payable at. Mar. fo. 25. Are Is 


1 ＋ T ) . | 
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3- It being the Caſe of Goldſmiths does not alter the Caſe, foz it berween 
the Delivery of thele Notes as is now ulen is no Part of their Trade; 4 ie 
a very new Invention, already obnoxious to ſuch Pꝛactites ag deſerve ca. 

no Encouragement. hou 2. Salk. 


Dm 


Þe agreed, that in ſome Caſes ſuch Motes may be given fo2 abſo: 
lute Payment, as if one comes to buy Goods of another, and having no ſuch 
agreed on a Paice, the Buyer, upon Delivery of Gods, gives the Nores may 
Seller a Goldſmith's Note in Satisfaction: This ſhall be looked up- N 
on as Payment prima facie, becauſe being all at one C ime, it ſhall lie che Proof 
upon the Seller to pzove that it was a conditional Payment, and ſo le. 
expꝛeſſed at that Time; but here it lies upon the Giver to pꝛove that 
he gave it in Satisfa#ton. Secondly, The Party's not going im- 
mediately to call fo? it, is Evidence that it was taken in Satisfaction; 
but he weit the nert Pozning. 3 4 9 


Holt, Ch. J. It is plain the Servant was ſent by his Maſter to 2 
receive the Money, and not the Bill, Next, it is alſo plain, if the Vis. Pesch. 
Servant upon Tender of the Bill had come back to the aſter to know z K S cn, 
his Mind, and the Maſter had ſent him back fo2 the Money, and not- Thore 
withſtanding he had took the Bill, that would not have charged the Smith. 
Maſter, but here was ſome time fo2 the Maſter to aſſent to what Ser- Hob. 15. 
vant had done: But giving ſuch a Bill as this upon an. oziginal wor 2. c, 
Contract, is Evidence that it was given and received fo2 Payment: 
and he held clearly, that the:Jndozſement by Evans on the Note of F. ST 
was a'Receipt by him of ſo much Money to the Uſe of Platntiff, fo: 33. 
which an Indebir' aſſumpſit would lie; and in this Poitit they all clear: 
ly agreed without Doulbtt e. 17 

And at laſt they all agreed, that if Maſter ſend his Servant to re⸗ 
ceive Money upon a Soldimith's Bill, oz any other, and he tales ano · 
ther Bill upon another Perſon fo2 Payment, that ſhall not bind Ma⸗ 2 n 
ſter without ſome ſubſequent:Aﬀ of Conſent,” as if he would not ſend bound b ß 
the Bill: back in reaſonable Time, with regard to Circumſtances, &c. * Bill 
And Ch. J. Holt deſiren the Counſel, if they were not farisfied with 
the Opinion of the Court, to have their Bill of Exception, and that 
he would ſign and leal it, that they might have a 'TUrit of Etroz, 
which they declined. | | 930 % QUT Q 31) #231 

rk 1 . 912 ty 


Per Holt, Ch. J. Ik there be two Cozoners, one wheteof being a Two Coro- 
Beggar ſuffers an Eſcape, it is very hard to charge the other with 333 of 
it. The Cale came befoze me once, and J would not take upon my fer, n E. 
ſelf to determine it, tho' my Bother Levinz repozts that J would ſcp: if ch: 
have over-ruled him in the Exception. And that Cale has been ar⸗ , all be 
gued ſeveral Times in the Common-Pleas; but not adjudged; but; 38 
Court thought hard to charge the other. Vide Butcher and Porter's ? Mod. 23, 


Taſe, in Time of the late King. 


*þ + 


4. 
Show. 400. 
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e Godolphin & Ux' verſus Tudor. 
in in Pa- Demurrer was joined in Eaſter- Term latt, and all continuing 


par, and Plea in Paper, they moved now to change their Plea, and plead a 
allow'd to be Matter iſſuable. Per Cur', It is very regular while it is in Paper to 
changed. change oz amend upon Payment of Coſts; and Botton was granted 

upon Payment of Coſts. Gra 


Lord Harry Scot and Brace, Redmond . al. 


If Beil in Er- B50 was fo2 ſafe Return of ſuch a Ship (ſuppoſe under 100 |, 
Bond fol Re. D Penalty) and Judgment thereupon in the Common Pleas, and 
turn ofa Ship. UUxit of Erro2 here; and the Queſtion was, Mhether there ſhould be 


Bail within the Statute? And per Cur', Let there be Bail niſi. 
535. Monkton verſus Aſbly & . Not) 
Reſpaſs fo2 Breaking Plaintiff's Cloſe, Treading his G2aſs, 


Treſpaſs for 
cio 1. Hunting and Killing his Rabbets, continuando Tranſg pred 


Hunting and quoad all. the Particulars diverſis Diebus & Vicibus, from ſuch a 
Xing bis Time to ſuch a Time: After Uerdie and entire Damages: And now 
2 Continvande, MOVED in g; treſt of Judgment by Salkeld, That of their own ſhewing 
Verdict, and thep had recovered Damages fo2 that fox which they. ought not to 
— Dame gave recovered ;-fo2 every Entry, Hunting and Killing, was a new 
2 Mod. 253. Treſpaſs: Vide 2 R. 3. Dekendant came every Day upon the Plain: 
Mod. 158. kiff s Szound to claim it as his own; and they held he could not be 
Moc 7 declared againſt with a Continuando. 21 H. 6. 43. Fitz. Treſp. 5. 
Obj. That Nothing pꝛoperly can be laid in Continuance but Ads of Duration 
ing and Kl in themſelves, as Nuſance, Stopping of Lights, Water, &c. Feed⸗ 
ling was a lig Of Cattle: Theſe are permanent Things, and have Duration 
8 without Intermiſſion, and therefoze may be laid with a Continuando. 
48 lic And other Things can by no Means be continued, as Killing a Man's 
with a Conti. Mole, Cutting a. Tree; fo2 there the Treſpals terminates with the 
nuands. Derp At, and cannot be repeated. sg. 
Upon an En- Sa the Queſtion will be then of ads that may be repeated, In what 
ery with and Cales they map be alledged with a Continuando? I the firſt Entry 
2 ſuppoſe be without an Ouſter, the ſecond Entry will be ſuch a new 

* Treſpaſs ascannot be called a Continuando of the fitſt; and a Releaſe 
. of the firſt will not diſcharge it: But if the firſt, Act amounts. to an 
Ouſter, all ſubſequent aas are Continuances of it: Vid. Yelv. 126. 
x Brownl. 223. and heſaid, CUithout this Diſtinition, the Books were 
not reconcileable : F. N. 91. L. Treſpaſs fo: Breaking his Cloſe, and 
Cutting his Gzals with a Continuando, it muſt be underſtood of an 
actual Ouſter; 20 H. 7. 3. 1 Lev. 210. and 1 Sid. 319. which he ſaid was 
A wonderful ſtrong Caſe, and contrary to the Caſe of Brook v. Biſhop, 
Paſch, ult. 2 Roll. Abr. 549. 


As 


* 


2 


Anſwer. As to the Dbjettion, either it is poſſible oz nat ; if poſſible; Ne. Hos 
Damages may well be kor it; if impoſſible, the Court will intend the % ee 
Damages to have been given altogether fo2 that which ts poſſible, an . 
not koz that which is impollible, — a 


Fm 
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Reply. The Damages muſt be intended given fo2 whatever we Reply. Thac 
ate erpꝛelly charged with, and all the Partitulars of the Treſpaſs axe 35,5, 
ſpecialiy and erpzeſly laid in a Continuando; indeed, if he had decla eil the 
red with a Continuando Tranſgr' præd' generally, the Court would Prices. 

apply the przd* to that which might be continued: But they cannot 
do it againſt the expꝛels Allegation of the Party, and an Ouſter can- 

not be intended in this Caſe. | 4. ont han Hate: 8 


tet 710 513% 18 | 30,1 $1 1 4 .3 : | $1 
Ch. Juſt, Holt. J cannot (ce but a Man may lay Gt ring into fs ch. J. Thee 
Cloſe, and Hunting in his Warren, with a Continuandp ot the ſane; 4 
fo? ſeveral Days: It is not indeed one continued Act, that lafts from 1 8. 858. 
one Dap to another; but it is, that the Defendant has been Hunting $39. | 
there daily, &c. and that is præd' cranſgr' continued; and J canuot a 
gree the Caſe in velverton, but it was in Favour of the Judgment: 
But to ſay, that if Treſpaſs be laid with a Continuando, that anſwer- 
ing the ouginal Trelpals is of conſequence an Anſwer to the Continuum 
ando, ſeems ſtrange; fo2 the Continuando is a Treſpaſs continued. w 
which ought not to be unanſwered, Ik J ſay, that ſuch a Day J. S. 
entred into my (Wood, and cut ſo many Load of TUood, and carried ay 
them away, Continuando quoad the Cutting, it is ſenſeleſs, and ſo'fg « Lev. >: 5.” 
the Caſe of 1 Lev. and 1 did. which you deny as to the Thidwing of 
the Logs; and when ſuch Trelpaſſes that lie not in Continuando are 
laid with a Continuando, the Judge ought not to ſuffer any Thing 
to be given in Evjdence but the firſt ac. 


t Sid. 319. 


Powell. hy may not the Punting lie in Cantimtance, as well l 
as the Feeding of Cattle ; fo2 as a Man cannot hunt Night and Day le in Conti 
inceſſantly, ſo cannot a Beaſt feeding. ;:802 is tht freding vellerdnp aue e. 
the lame identical continued Feeding in pour Senſe of Antutermili. 
ſion: Pet Treſpaſs Quoad Depaſturacon],. ts frequgntly fatd within 27 
Continuando; but Cutting a Tree cannot, 02 Killing ſo many Rab- ,,. ....... 
bets ſucha Day Continuando, oꝛ entred and took away la many Lande Kabvers 
of Coꝛn ſuch a Day, you cannot ſay Continuando, but the CMaplis my nc. 
to lay, that ſuch a Oay the Defendant entred. and did lo and ſa z and 
diverſis Diebus & Vicibus, between ſuch a Day and ſuch a Day he ges ue con. 
did, &c. and in theſe Caſes there ought to be no Evidence but of e 
lingie Inſtance, and the Jury can give no Damage but as far as f *2 5 
their lah And lo are the Caſes of H. 7.andR 3 which you 
quoted, 

And as to the Ouſter, Holt, Ch. J. took this Difference: If you Upon an o. 
lay an Ouſter in your Declaration, you muſt lay a Re-entry, 02 pn e 
you cannot recover the mean P2ofits; but if you enter, you may layit lan. RE 
with a Continuando if it will bear one, and recover Damages fo2 


the Entry, and mean Profits. And at another Day the whole Court 
held 


nner 
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Here the cer held it well, and ſald, That a Treſpals foz Pꝛoſtrating a Bench 
Geld an with a Contfmuando was held good, lo coriculcavit & aſſumpſit lieg 
Judgment e in Continuante; cutting certain Quantity of TUood lies not in Con: 
Ln. tinuance; but to lap that well vid. 31 H. 6. but this here is relative 
to no Quantity, but a Continuance of a mall kind of Treſpals; if 
it had been, that he killed thzee Rabbets that Day Continuando, it 
had been bad; Lo ik fo: Cutting 500 Loads of Coꝛn ſuch a Day, and 
they in that Cale can gfve'no moꝛe in Evidence than what was on 
that Day. jud pro Quer. Ge K bs 


S. c. Poſt. 37). Domina Regina verſus George. 


Diſſolute per- Conviition upon the Statute of 4 K 5 W. & M. was, Chat the 

_ —_ p Party, Exiſtens diſſoluta Perſona, did hunt and kill ſo many 

Todimene ares; andAKWaſh'd, for that it was not ſaid, That he was not qua- 

Aut ve lift D; f02 there are many viſſolute Per ons wozth 2000 J. per Annum, 

Nocgunlißed. ud by Conſequence are qualified to hunt, &c. 

* 'Special Juſti· And if there be a ſpecial Juſtification, that muſt be of Matter of 
fication, Faſt, and not ot Recowd; fo: Matter of Recowd muſt be pleaded even 

by an Officer. un | | 1.605 


Qusſhing Ch. J. Holt. 'TUtit of Inquiry cannot be quaſh'd, till it be returned 

— any filed; but'befoze Return it may be ſuperſeded, quia improvide 
. i555 7 : R749 | 

Order remo- I an Oꝛder be removed by Certiorari on which Appeal lies, befoze 

hn Pg fo Appeal it ought not to be filed till the Court is infozmed of the Bat: 

whichAppeal tet ; and then they will grant a Procedendo, notwithſtanding the Cer- 

lies. tiorari. Holt Ch. Juſt, Vide Poſt 48, 83. Ante 33. | 


Shepherd and Baily verſus Orchard. 


Mii ans ep Two bꝛought a TUrit of Erro2, and made two Attoznies 
rorand made 1 upon the Sci' fac: The one Mtozney alligned Erro2; to which 
ewo Attor. the Defendant took Jſſue, and then the other would plead in Abate: 
Vid. ca; Ment of the Crit. Per Cur,, It one of the Plaintiffs had made 
- 86, 88, Default, he ſhoyld be ſevered; but if they to on, they muſt pꝛoceed 
a jointiy; and if one Attozhep will afſign Erroz, &c. without guthozity 
ww :ielRecors, (COM both, we cannot help him, let him take his Remedy againſt the 
«OY Attozney : If a Recozd of this Court be pleaded, nul ciel Record, 
without more, is a compleat Iſſue. rg, 


. 


5 1 Ks Domina 
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Domina Magus verſus Dyer. | 1392 4 © Salk, 


Poſt. 
E was eontvinen upon the Statute of 7 Jac. « cap. 7. fo? im. nl 


bezilling Yarn delivered to him to be woven, and the Convittion lande 
begun z Whereas Complaint hath been made before us A. B. &c. 8 
Juſtices of the Peace in C. by J. S. Thar om ſuch a Day; and ſets foꝛth 
the Charge: It further ſets foꝛth a Summons made by them to bing 
him in; and that by Uertue thereof he 1 78 d var them on Tueſ- 
day the 17thof April, in the Pear 1702. i 


The Objeckion was made, That a Summons is efſential in | the 1 
Caſe 3 and that here it did appear on the Fate of the Conbidton, that 8 
there was no Summons, fox the Summons/ſhewn is tmpoſlible, there bes, 15 im- 
being no luch Day as Tueſday the 1th ot April thut Prar; fo2 the vo idle. 
17th of April that Pear was on a Friday. To thts it was offered | 
fo2 Anſwer, That the Oꝛder had been good without ſetting'that Mat⸗ 
ter fozth ; to2 Things incident to a Jurisdifion need not be ſet fo2th, SYN 
but things accidental muſt 2 Vid. 2 Bulſt. 48. 9 H. 6. 44. Return to _— 
Habeas Corpus, directed to the Chancello2 of Oxford, that he was a 
Tuſtice of Peace, &c. and that the Party was conviaed vagal bim 
f02 Extoztion, without letting fozth 1 re” . 


4 24 


Obje&ion. Though perhaps it * act have been ret out pet And if need- 
t you go about it; you muſt do it well at ydur Peril. Anſwer. hat 16. yet if = 
is laid, is only under a | whereas |, and by wap of Recital And the _ PERS : 
Wows do not ſay, That he did not appear; but ſay, That he appeared en. 
at a Day impoſſible ; which does not extlude an Appearance at a Day 
poſſible : And accozding to the Rule, in Alton Wood's Caſe, <4 
Now. 3 2. that which need not be ſhewn; if hewn ill, chall not vittate. 

Vid. Dyer 95. 8 8 192. 2. Jo. 50. 12 H. 5. 12. 


Ch. Juſt. Holt.“ Df common Right the Party 3 to be cum- Ch. J. That 
moned, if poſſible ; and it would be well to ſet fozth, That he was Parry oughe 
ſummoned and appear'd, 02 did not appear, 02 could not be found to 8 
be lummoned; and though the A# ok Parliament oders the Dffen- bow ic oughc 
der ſhould be convited, pet that mulf be intended akter Summons, co be ſet 
that he map have an Dppoztunity of making his' Defence ; and this n 
ſummary Jurisdi#ion ought to be held ſtrictly to Form, and every 
Thing ought to appear regular in them; and they ought to make a 
Memorand', that ſuch a Day Complaint "had been made, that there- 
upon a Summons iſſted returnable ſuch a Day, and that the Party 
being ſummoned did 02 would not appear, 02 could not be ſummon⸗ 
ed, &c. and it is abominable to convic a Man behind his Back. And vc There 
all the Court agreed, That of common Right there ought to be a dus n 
Summons ; and that the Almanack is Part of the Law of England, and char the 
of which Court muſt take Judicial Notice; and that nothing could er is 
matze this god but an Intendment, that the Juſtice would not con⸗ fn fu _ 


vit one without a Summons. 1 Lev. 242. 


Vide Poſt. 8 
G Powell 6% . 
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Powell ſaſd, That if Adion were bzought againſt an Dficer upon 
Execution of this Convition, it would not lie, fo2 an erroneoug 
| _ © Conviiiion would juſtify him: Indeed, if you had ſhewed no Sym: 
mons, perhaps he would intend one, accoming to Piecedents; but 
bhert pon ſhew a Summons, and an Appearance at a Dap impoſſible: 
=— en And he fald my Low Hale uſed to ſay, There ought tobe a Summons: 
quaſh'd ico And fo2 the ſaid Objetion, the Convittion was quaſh an tot Cur 
10. Cur”. he laſt Day of e after. 11601 n ; 


Conſtable. 1 per Holt, Ch. Juſt. No Man that keeps a Publick YE: ought 
1 be a Conſtable, 


Span 10 Note, If-before a Crit be taken out, « an Attoznep, promiſe fo ap 
Paule 5 pear to it, and after it is taken out, and ſhewed ta him, he ought to 
ppcar, but that is no aſtual Appearance; but if ſuch Undertaking 


appear: ' 


* poſte g after TUrit is ALA aun out, 1* 10 an N N and Hel, 
| prog u 15 
8 61, 10 a 5 . bone Regina nerf Orbell. 


IndiQment I egg. was fo2 fraudently, and per W to cheat 
apons Foo J. S. of his Boney, gat him to lay acertain Sum of Money upon 
Race. a Foot-Race, and pꝛevailed with the Party to run booty; And Court 
would not quaſh it upon Motion; fo; they ſaid, That being a Cheat, 
though it was pAſace in * Particular; yet it was publick in its 
Sanſequenees. 
Of Bail to try And note; Ifter- this the. Dekendant would not plead till be was 
ic, and when, ſorygd with a; peremptoꝛy Rule ; and- fo2 that by the- Courſe of the 
Court his Plea-ought not to be received without Bail to try it the 
(ame Term: Mhereas if he had pleaded freely, he need not try it till 
the nert Term. And oꝛdered per Cur to give Bail ta try it this Term, 


N _ Sitting akter. "x 


Ni 


8 C. 2 Salk. 115 0. Chetley vere. Wood. 
6 9 
| Nul rilRecord. 12 Debt upon a Recognizance, the Plaintiff ſet foth a Recogni⸗ 
Record Re- J zance ünowiedged in Court of Common Pleas befoꝛe Sir George 
wich was? Treby, & Soctis ſuis : And upon nul tiel Record pleaded, the Recoꝛd 
taken at « (WAS P2ODUCED, and was a Recognizance taken befoze Juſtice Nevill 
Ty and In his Chamber in London, and bꝛought by him and delivered into 
ſer forth as if Court after at Weſtminſter; and whether this were a Failure of 
mo in Becozd, was the-Queſtion 2? It was. agreed, that Recognizances itt 
oy this: Court are always entred as pꝛeſent in Court, and never men⸗ 
ion a Day certain; but in Common Pleas they make an Entry of a 
Becognizance entred into at a Judge's Chamber on a Day certain, 
and there it binds Land krom the very Oay of the Caption, and a 
Sci fac may: be bzought upon it in either County, that is, London 
02 Middleſex. 


. F 7 | And 


"YO 


— A. Al ” 


— Seen goons + cw 


Tons. 5. Mit + Ann ir 


And being moved again at another Day, it was offered, That it 
was a conſtant Pꝛactice in Common Pleas, fo2 above theſe 20 Pears | 
to recite Recognizances taken at Judges Chambers, as taken in 
Court. Dire $915.22, 7 | eat R 
s which Holt, Ch. Juſt. anſwer d, Then they muſt make their 
Elitry ſo, 02 elſe their TUſage is contrary to Law, and not to be re⸗ 
garded ; but here the Entry is made, that the Recognizance was ta- 
ken in London befoze a Judge in his Chamber: And per tot' Cur, Per car Here 
here was a Gariance. Vide Hob. 195, 196. | | 


was a Vari- 


Certiorari was directed to Juſtices ot the Peace to remove an Jt: ee 1 
vläment of Fozcible Entry, and the Return was void, Per Cur, The n 
Juſtices Names need not be ſubſcribed to it, but it ſhauld be Reſpon- 

ſio Juſticiar* &c. patet, and it ſhould be Dominz Reginæ ; but befoze 

this was dilcovered it was filed, and the Recognizance into which the Recogoi- 
Party had entred, fo2 laying the Cauſe in purſuance of late Ack ok Toer e 
Parliament, was eſtreated ; and the Court laid, That if the Party cd. 
that removes Indidment by Certiorari don't enter into Recognizance 

to try it the next Aſlize oꝛ Term, oꝛ the Sitting within the Term, the 

Certiorari is no Superſedeas. 2. That Failing of Trying is a Foy Antes 33. 
feiture of Recognizance, after which they will not hear a Motion in 3 IS & 
Arreſt of Judgment; but they. doubted whether this fo2 want of due Kea. 
Return, being a Kind of Album Breve, why they thould ozder the Ju- 22ace. 


ſtices to make a Return, and reſpite the RKecognizance in the mean 2«6icocer., 
Time. tet: 


Note, After. Certiorari returned and filed, no Procedendo cam go. No Proceaende 
Per Cur” Vide antea 33, 40. Poſt 83. 61. Ir 

Per Cur', Jf a Number of Perſons meet peaceablp on a lawful If Riot upon 
Occaſion, and a ſudden Frap happens between them, it cannot be made 1 
a Riot ; but if ſeveral meet upon an unlawful Occasion, and a ſudden £::414ppens. 
Fray happens between them, and a Perſon who came upon a lawſul | 


Occaſion joins in the Fray, it map make him a Rioter as well as 
the reſt. 


Per Holt, Ch. J. Pou cannot except againſt a Juro2 upon a Wrtt Exccpon 
of Inquiry. againſt Juror. 


Jnditment fo? exerciſing Artem, Myſterium, live Occupationem des Vide Hob 


| ide Hob. 
les Taylors, not having ſerved, &c. quaſhed. n 2 chisBx 
| and rejected. 

Queen verſ#s Croſſe. | rejee 


IE confeſſed on Jnterrogatozes, that a Copy of a Mrit being Confeftion os 

ſerved upon him, and the TUrit chewed, and bekoze he knew the N 

Contents of it, oꝛ out of what Court it was, he had ſpoke with Con- "ab 4g 1 
tempt; and this was judged a Contempt. 


G 2 College 


. 2 5 - 
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i College of Phyſicians verſus Roſe. 

327, 328. | * "4p BE 6 P 4) 

2 Salk 457. IN an Att(on fo2 prattiſing Phyſick within Seven Piles of London 

12 4 without Licence: The Caſe upon a ſpecial Gerbiſt, That the De. 


exry for P'* fendant being an Apothecary by Trade, was ſent to by J. S. then frck 
ack without Df A certain Diſtemper ; and he having ſeen, and being inkozmed of 
Licence. Spe. the (aid Diſtemper, did, without | breeding 02 Advice of a DOotoz, 
cal Verdict. and without any Fee for Advice, compound and ſend the ſaid J. S. ſe⸗ 
veral Parcels of Phyſick as pꝛoper fo2 his tald Diſtemper, only ta⸗ 
king the Puce of his Dꝛugs; and if this were a Phattiſing of ÞPhy. 
ſitk, ſuch as is p20hibited by the Statute, was the'Dineffton : And 
after ſeveral Arguments, the Court at laſt unanimouſly agreed, That 
Pratiſing of Phyſick within this Statute, conſiſts, ! 
What is pr . In judging of the Diſeaſe and its Mature, Conſtitution of the 
Ring Phy- Patient, and many other Circumſtances ' © 
the Sears 2. In judging of the fitteſt and pzopereſt Remedy fo2 the Dif, 
eaſe. And, . 3 1 KG 
J. In direfing 02 oꝛdering the Application of the Remedy to the 
Diſeaſcd : And that the pꝛoper Buſineſs of an Apothecary is to make 
und pen 02 prepare the Pꝛeſcriptions of the Dofoz purſuant to 


his Directions. 


Tadgment pe, 219, It was agreed, That the Defendant's taken upon himſelf to 
wer", but re- ſend Phpſick to a Patient as pꝛoper fo2 his Diſtemper without taking 
verſed iv ought fo2 his Pains, is plainly a taking upon himfelt to judge of 
mm the Diſeaſe, and Fitneſs of Remedy, as alſo the executive oz dire⸗ 

ting Part. Et per ror” Cur', Plaintiff had Judgment. 
Note, This Judgment was reverſed in Domo Procerum, & juſte, &. 


eh 1 Salk. | | Ford verſus Lord Grey. | 

2585, 

In Ejed ment T a Trial at Bar in Ejeftment, the Statute of Limitation be- 
* of ing pleaded, theſe ſeveral Points were ruled upon Evidence: 


one Jointe- 
nant ĩs Poſſeſ- 


. That the Poſſeſſion of one Jointenant is the Poſſeſſion of the 
over. Other, lo as to pꝛevent the Statute. | 
2. That in pzoving an Entry and Claim, it is neceſſary ; 


Howto prove I. To p2ove the Claim to be upon the Laud claimed (without ſpe- 
— Entry and ciũl Cauſe). | 

Vide Hob. 2. That it be Animo clamandi. 3 

120. 3. A Pan makes an Anſwer in Chancery pꝛejudicial to his Title, 
181,56. 22; and after conveys away his Eſtate, this anſwer cannot be read again 
Reciezl ofa the Alinee by any claiming under Allenoz. 
Leaſe, Eri. 4. That the Recital of a'Leaſe in a Deed of Releaſe, is good Ev! 
La. * dence of a Leaſe againſt Releaſoz, and thoſe that claim under him. 


Vid. 2 Lev. 1 3- 9. 
109, 109. q 


2 


—_—_ 


Term. S. Mich. 2 Annæ, in B. R. 45 


5. A Fine was p2oduced, but no Deed:dectaring che Uſes ; but a veon bare 
Deed: was offered in Evidence which did retite a Deed: of Limitation 31, os 
of the Ales; and the Queſtion was, Whether that was Evidence? vp» a Fine, 
and the Court faid, That the bare Recital ot a Deed was not Evi- Foot to be: 
dence ; but that if it could be pꝛoved that ſuch a Deed. had been, and 
{off, it would do if it were recited in another; and it not being pꝛoved 
that ever there was a Deed leading the Ales of the Fine, the Coun⸗ 
ſel ot one Side oppoled the fad Deed ol Recital's being at all read : 

But the Court ſaid, TUe cannot hinder the Reading of aDecd under 

Seal; but what Ale is to be made of it, is another Thing. | 

6, A Deed boze Date 22 Car. 2 Anno Dom 11671. and notwithe „ p .;. 

__ that Miſtake, the Year of the King being certain, it was ken. 
7. If there be two Jointenants in Fee, and one of them levies. a 

Fine of the whole, this amounts to no Ouſter of his Companion, but 

ſt is a Severance ot the Jointure, tho' he be in of the old Ale again; 

ag i a Yan eited of a Yano? levies a Fine of the Demeans, the et ons, 

Yano? is gone foꝛ euer: Sir-Moyle Finch's Cale; and after the Fine, v. bol. 

though he has the lame old Eſtate, yet he has it in another manner z re. 

fo the Fine being ſur Conuzance de Droit come ceo, preſuppoſes a Vide & Not-. 

Feoffment ; and if one ſeiſed as Heir to the Mother, levy Fine ſur n. 

Grant & Render, the Eſtate ſhall go to the Part of the Father; other: ;{ M4 her. 

wiſe of other Fines. | 1 3907 

8. A Deed of Title to Leſſoz of the Plaintiff of a Utlf, (ſuppoſe, ex⸗ 
cept Black- acre) the Statute of Limitation being pleaded, and an 
Entry and Claim being offered in Evidence to avoid it, they were put — 
to pꝛove the Entry to have been in another Place than was excepted. | 


& Vid. «Saik. 


Aſhbey verſus White. S$.C 1Salk.19. 


| , 503,504. 

N Caſe, the Platntiff declared, That on Dayof December, 12 Of. , 
the late King, there iſſued a Writ to Sheriff of Bucks fo2 Election Lev 114. 
of Members of Parliament in his County, that the ſaid CUrit was 3 **».365» 
delivered to the ſaid Sheriff; whereupon the Sheriff made his CUar- pojl.xc. o. 
rant to the Conſtable of Ailesbury to chooſe two Burgeſſes fo2 that Fareſl. :3. 
Boꝛough, which TUarrant was delivered to the ſaid Conſtable ; that . : 
in purſuance thereof the Burgeſſes were duly afſembled to chooſe, &c. Wait for Ele- 
Chat the Plaintiff being then duly qualtficd to give his Uotce fo2 the done Men 
Elefton ol two Burgeſſes befoze the ſaid W. he was ready to giue his nent. 
Uoice foꝛ L. and B. to be Burgeſſes of Parliament fo2 the ſain Bo- 

rough ; and that the Defendant knowing the Pꝛemiſſes, with Ma⸗ That Defen- 
lice, &c. did obſtru him from giving his Goice, and did refuſe it, and dent obſtruc- 
not allow oz receive it, and that two Burgefſes were choſe without 5 
allowing o2 receiving his Uotce : Gerdict pro Plaintiff. And now the Voice, S. 


Court argued ſeriatim, thzee againſt the Plaintiff, and Holt, Ch. Juff, 
totis Yiribus fo2 him. "IE 


Gould 
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Argument · Gould, puiſng Juſtice, againſt Plaintiff, fo2 four Reaſlons: 
dr bio. 1. The Conſtable in this Cale is Judge wha ſhall vote oz not, 
+. The Con- AND as ſuch not be liable to Adions; as Sheriff ſhall not be liable tg 
ble in this Adlon foꝛ taking inſufficient Bail, becauſe he is Judge of their Su. 
Sato" clency: Hutt. 120. 21 Car. 2. in B. R. Rot. 469. Action fo; taking 
Bail, having nothing in the County, does not lie. Lev. 6. Elcape 
Vide poſtee. upon Pꝛocels, Defendant pleads, that he let him go upon ſullicient 
Bail, and held that the Sufficiency of the Bail is not traverſable : 
2 Mod. 218. Jury fined. fo2 Uerdi#-againſt Evidence, and held al: 

9 H. 6. 6. Judge not liable to Action foꝛ making up a falle Reco, 
> 'Tisa Pars. 2. This is à Parliamentary Offence, with which'we Have nothing 
liamentary to do by way of Afton; fo2 we cannot examine, whether the Party te⸗ 
Offencevith ured has a Right to vote 02 not, fo2 that pzoperly belongs to the 
heth nothing POUCe of Commons to determine; and-ſuppoſe the Queſtton be, whe: 
coco.es *2}ther the Right of Goting be in alelet Number, oꝛ in the Populace: 
oe” Ind the Defendant refuſed the Plaintiff fo2 being of the Populace; 
and we judge him to Right of Uoting, being of the Populace, and 
upou that Sꝛound give Judgment fo2 the Plaintiff, and after the 
Right of Election in that Bozough comes in queſtion in Parltament, 
and there the Right is adjudged to be in a ſele# Number; this will 
occaſion a Concurrency ok independing Jurisdittons, which will be 
wonderful inconvenient; vid. 2 Vent. 87. that even fo; falſe Return 

it does not lie, fo2 no Pꝛecedents are of any bekoze Stat. of H. 6. 
3. Here is no Profit pꝛeſent, oꝛ Poſſibility of a future Jyofit, ſo 
ao is an Injuria fine damno, and damnum fine Injuria; 02 Vice vers}, 
will not bear an Action, fo2 both muſt neceſſarily concur to maintain 
the ackion; fo2 Things muſt not only be done amiſs, but it muſt re: 
dound to the Pꝛejudice of him that will bzing his Afton fo? it: 
19 H. 6. 24. Ik a Man koꝛges a Bond in my Name, it is poſſible J 
may be damnified by it; but till it be put in Suit againſt me, J can: 
not bꝛing Action againſt the Foꝛger: Hob. 267. idem, 6 Edw. 4. ). 
2 Bulſt. 268. | | 
This relates 4. This relates to the Government, and is a kind of a popular 
co cho Go Dffence, and fo? that an Action will not lie fo2 it; fo2 by the ſame Rea- 
and is a kind (ON that an Action would lie fo2 the Plaintiff, it might lie foz 200 up- 
©# popular on the ſame ſingle Queſtion; and ſuppoſe we all ſhould give Judg⸗ 
ence. ment in lo many Ations againſt him, and after the Matter is. decided 
otherwiſe in Parliament, what Remedy has this poo? Officer? And 
the avoiding Multiplicity of Actions, is the Reaſon of Fitz-Williams's 
Caſe. 5 Co. and Boulſton's Caſe in the ſame Book, that Ackions lie 
not by any particular Perſon againſt one that not being qualified 
3 builds a Dove-cote, but is puniſhable in the Leet; but J do not lay 
How it may hut that after the Right is determined in Parliament, it might be 
2 ash. pꝛoper fo2 an Jnfozmation, 2 Brownl. 194. 2 Cro. 268. upon the ſame 
tion. Reaſon : As to the Reaſon that ſuch Acton never has been, theretoze 
it don't lie, J do not much depend upon it: Vid. 2 Cro. Guntley 
verſus, Holmes, 2 Vent. 25. 2 Lev. 2. 250. there is no Remedy there 
ts fo2 the Party grieved but an Action, but here is Remedy in Parlia⸗ 
Parliament ment: Belides theſe Reaſons, it is not alledged that any * 

Et. . —_— | d 


1 


E 


— 
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was made of the Members choſe without his Conſent o2 Note, and rod. 122 
Aton does not lie to be (ſure befoze Return, 2 Bulſt. 255. foꝛ till then 
the Party has no Damage. | 


Powys accord. Fo2 theſe Reaſons : 

A. The,. Oficer in this Caſe, tho' not p2operly and ſtrickly a Judge, Det, 
pet he is (quaſi a Judge; faz he has a diſtinguiſhing Power who ſhall Oe. e 
be admitted to vote, and who not; not indeed finally and concluſively, 7% a Judge. 
but at that Time who to admit, and who to refuſe ; but all he does 

is obnoxious to a ſubſequent Examination in Parliament. 

2. Jfluch-an Officer misbehaves himſelf, in certain Caſes Ads of : Remedy by 
Parliament have already given Remedy ; and this Cafe may come in- Ha ***- 
cidently in queſtion, and be determined upon ſuch Aﬀtons as the Sta- 

tutes have pꝛovided; and the Statute giving Remedy in one Caſe, 

and being ſilent in ail other Cales, ſeems to expound the Common 

Law in this Point. 

3 This would ſubje# Mayo2s and ſuch Officers, to ſuch Intinite- This would 
neſs of 2#ions, as would not only ruin them, but alſo deter every 76 foie 
Body from exerciſing the like Dffice : Fo2 the Heats in Elections are gaint0fficers 
fo great, that the loſing Party would never fail of bzinging every Man Py gg 
his Action, which the Court could not join in one, aud fo the poo? Ee 
Officer would be undone : Chcreas the whole Matter might be fair- 

ly determined by an Aﬀion toz Falſe Return by either Candidate, ac- 

coding to the Statute. | 

4. There is ſuch Jntricacy in Elections, that ſcarce anp two, Crest In- 
Towns agree; in ſome Bozoughs a ſele# Number has the Govern- 3 * 
ment; in ſome all that pay Scot and Lot, in ſome Pot⸗wallers, 2 
Iouſe-keepers, &c. So that it would be hard to make an Ollicer di⸗ 

{tinguiſh them at Peril of Adlon. 


— 


Objection. By Law every Man that hag an Injurp done him, obj. "Tis « 
ought to have a Remedy therefoze ; and it would be ſtrange to tell ons. 
8 man, that he has a CUrong done him, and no Kedꝛels fo2 
Anſwer. This is no Wrong to him, fo2 he does not loſe his Pu- R.. Ti no 
vilege of -Uloting by it; fo2 if an Axion be bꝛought fo2a Falle Return, Wrong ; be 
"02a Petition pieterren to the Houſe, if he has a Right, the Houſe 5 P. 
will reckon his Uote as much as ik it had been received at the Ele⸗ tion. 
lon ; and beſides, if it be an Injury, it may be one of thoſe that come 
within the Rule, de minimis non curat Lex: Mcor 842. 2 Cro. 368. 
1 Koll. Rep. 125. 2 Bulſt. 326. and the Stat. of 7 & 8 W. 3 Lev. 30. 
that the Party elecked befoze the Stat, of 27 H. 6. had no Remedy in 
Caſe of Falle Return, and bekoze the Stat, of 7 & 8 W. Vid. Caſe 
of Anſlow in 3 Lev. and 2 Vent. no Afton lap fo2 a double Return. 
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5. Reaſon : That ſuch an Action was never brought befoze, and That ſuch an 
then Lictleton's Argument on the Statute of Merton, vid. Cro. 1 42. Action ws 
which though it be not a concluſive Reaſon, yet thus far it may be p*j*>"ovsc 
urged, Chat it ſhews the Law is not apt to encourage Actions where 
none was bꝛought ever bekoꝛe: And it is land in Anflow's Caſe, That 


the 


— 
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the Parliament could not be miſconuſant of Double Returns, & ideo, 
ik they had thought it convenient, they would have p2ovided a Remedy. 

It may in like Banner be ſaid here, they could not be miſconuſant of 

denying of Bur geſſes their Gotes. | 
That ſuch 6. The Determination ok all Diſputes concerning Elections doeg 
1 pꝛoperly belong to the Houſe to determine, and it is a fyndamentaj 
to the Houſe Right of theirs to determine who are to be the conſtituent Members ot 
to determine. their own Body, and the right Deciſion of thele Things depend up. 
on a Parliamentary Kind of Learning, whereof moſt People are ig: 
nozant, as we may ſee by their being daily decided within the Houſe 
contrary to the Opinions of all People out of Doozs: And now in 
Actions fo2 Falle Return, the laſt Determination in Parliament is 
what we muſt be concluded by. 


Ie would be 7. The Claſhing of Jurisdiftons that would be. 

a Claſhing of | : 

3 And as to the Caſe of Starling and Turner, it is not like this; 
2 Vent. 25. ko that depended on a p2ivate Cuſtom of a Cozpozation, and this here 
raf. 50 is Parliamentary: And he quoted 2 Vent. 37. That Courts of Weſt⸗ 
& is minſter · Hall muſt not enlarge their Jurisdition. 2 Bulſt. 368. 

3 Lev. 29. ASto the Pleading, tho' he agreed it would be bad on Demutrrer, 
N 11. fo2 the Generality of the Allegation, That he was ready to give his 
And con- Cote, and that they hinder'd him, &c. yet after Aer dic he held it well 


cludes for enough, aud he concluded fo2 the Defendant. 


Defendant. 

Powell. At the firſt Opening of this Caſe J was ſurpziſed with 
the Novelty thereof, but that is no Reaſon agatnſt it; fo: many 
= are daily bzought, the like whereof was never brought be- 
02e. 

Thar the Of. J don't agree with my Bꝛothers, That the Officer here is a Judge; 
a Min”? no2 do J know what quaſi a Judge is: Sure this Officer is only a 

and rhe In. Miniſter to execute the Sheriff's ꝛecept. | 
Lad Fo, not Bur what moves me to be of Opinion againſt the Plaintiff is, 
Aon, That this is not ſuch an Injury oꝛ Damage to the Plaintiff as will 
maintain an Aﬀton on the Cale; fo2 Jnjury is in relation to ſome 
"Right a Man has, except it be where a Man is hinder'd from trying 
| whether he has a Right o2 not, as was the Caſe of Turner verſus Ster- 
vide Supr2 ling; and the Caſe of Forge and Hoskins was upon ſolemn Debate, 
and it was compared to the Caſe of Ceſtuy que uſe, who could not 
maintain Caſe againſt Feoffee, fo2 not erecuting Poſſeſſion, How: 
ever, let that Caſe be how it will, it does not oppoſe the Cale of Ster- 
ling; foz there was an old Remedy in Chancery to compel the Lo 
to hold his Court, in that Cale; and in the. other, there was no 

Manner of Remedy but an Aﬀ#ion upon the Cale. 


ar the Ju» Objection. The Party here ſhews he has a Right, and the Jury 
Judges whe- find it upon their Daths. 
rher he has „ Anſwer. His own Allegation daes not give him a Right, and the 
Parliament. JULY Ate not Judges whether he has Right oz not; fo2 it is a Matter 
ſolely inquirable and determinable in Parliament by their Committee 
of Election, whether their Members be choſe as they ought to * 
I an 
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and what is that but to determine the Right of Uoting 2 And there 
js no Doubt but they have Conuſance of that Matter. 


Objection. The Determination ok the Right in Parliament daes This Action 
not avail the Party injured of his Uote, noz repair him in Da⸗ desen the 
mages. 


Parliament 


Anſwer, At leaſt you come too ſoon foz this Aﬀion, befoze it be de-1'5 erte 
termined in Parliament whether you have a Right ; aud indeed, if it Righe. 
may be called a Right, it fs ſo dubious and incertain a Right, that 6 
it. is extream hard to lap, till it be determined, that a Man map be „es. 
injured in it ſo as to bear an Aﬀion ; and the Plaintiff has a pꝛoper i 14, 2 Keb. 
Remedy, if he has a Right, by Application in Parliament; and when 35. Poller. 
the Batter is there determined, he may then bzing his Action fo? his z 1 
Damages; fo2 J agree, it would be hard to ſuppoſe an Injury with: 433. Lucw. 
out a Means fo2 a Reparation in Damages. 88, 89, Cee. 

There be but few Cales in our Books to this Purpoſe, but the 
Caſe in Hob. 318. comes up to the Reaſon of it : Jf a Church be- 
comes litigious, ſo that there are two Perſons in Conteſt about it, 
the Owinary's ſafe Tay is to aſcertain the Title by a jure Patrona- 
tus: I after, he admits the w2ong Perſon, contrary to the Inqueſt 
of the Jure Patronatus, and the rightful Patron recovers in a Quare 
impedit, he ſhall after have Caſe againſt the Owdinary, but not befoze 
the Right is determined in a fozmer Action. So here pou ſhould al⸗ 
certain your Right in a pꝛoper Map, and then bzing your Ackion: 

And there is great Reaſon fo2 this, fo2 the Right may be determined 

quite contrary by Parliament; and if we give Damages and Judg⸗ 

ment againſt the Defendant, and after the Matter comes befoze the 
Parliament, who determine againſt the Plaintiff, what Remedy has 
the Defendant ? This is a monſtrous Milchiek, only to be prevented une * 
by ſtaying till the Matter be determined in Parliament. 98 

Beſides, as it appears on the Declaration, there is not ſufficient shes nor 
Damages to maintain it; fo2 every Jnjury, to maintain an Acklon, how che _ 
muſt have a real pzeſent Damage, 02 a Poſſibility of a future one: gg bin, 
9s where one has a Market and Toll, and another is coming with and not hel- 
Goods to the Market, foz which, if ſold, Toll would be due, and a eg 
third Perſon hinders him from coming to the Maket: Action lies fo? 
Low of the Market, becauſe of the Poſſibility of Damages. 

Another Fault in the Declaration is, That he does not particularly 
tell how the Defendant obſfrufed him, as that he ſhut him out; and 
tho' it be after Uerdii, yet the Declaration muſt be ſo certain as to 
be ſubſtantial : Fo2 if Aﬀton be bzought by him in Reverſion, fo? re- 
fuſing to let him come upon the G2ound to ſee Waſte, and he only ſays 
he obſtrucked him, and does not ſhew how, Uerdi# will not help it. 


Objection. Jt is Penitus recuſavit. 

Anſwer. Indeed if it were a Thing that lies in Demand, as a 
Rent-ſeck, there Demand and ſaying Recuſavit ig enough; but here Alo, ir is « 
he ſays, He refuſed his Vote. What then? It he gave it, it is ne. c. 
vertheleſs a Note fo2 the Dfficer's — it ; and if there were Room 


to 
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to controvert it, it would have:been-jooked upon as much a Gote ag 
| It it had not bes genen. „ „„ ohhh 13 3H 21 
The Plain- Then this Right of Uoting has no Polit in it, and it is ag 
bas no PreßtcIminal to take Monep £92, it as to lala Dꝛeſentation, as far ag 3 
in it, e. Cal ſce; pet there was no Damages in Quare impedit at Common 
Law z therefoze why here? And if lo, no Action ought to be. 
That an Che Multiplicitp of Adions, which Law will never fuffer but up. 
neon M3 on Failure of other Remedy; and that is the Reaſon. of the Caſe gf 
Party bas no the Common TUatering-place..in- Southwark, becauſe; there was ng 
5... other Remedy; but ik an Andiament would have lain, no Ackion would 

| have been maintained there; but here is another Remedy; and he 
agreed, the Cale ok Hemming and Finch, that Aion will lie ko; te. 
kuſing a Freeman his Cote in chosſing a Yayo?, but there the Party 
has no other Remedy: Peſides, this wauld be a great Diſcourage. 
ment to ſober diſcreet Men to meddle with theſe Omkces, and the 
Dilliculty-of Elections, and Right of Uoting, in ſome Conpozationg 
is very great. So being an Acton of the firſt Jmpzeſſion, attended 
with many Jnconveniences, and the Right determinable | cllewhere, 
Jam againſt the Plaintiff. but after Right determined in Parlia⸗ 
ment, fo2 the Trouble and Charge the Party is at in pꝛoſecuting his 
Right, Action map lie. TIE 


Ch. j. »» Helke, Ch. J. The Caſe is truly opened and ſtated, and the only 
Quer. Queſtion is, IUhether oz not, ik a Burgeſs of a Bozough, that has 
Þ undoubted Right to give his Gote fo2 the Chooſing! a Burgeſs of 


* — 


Iarliament fo2 that Bozough, is rekuled and obſtrußed from giving 
is Uote ; whether, J ſay, he has any Remedy in the King's Courts 
koz this Wrong againf the Wirong-doer ? | 
Ther the All mp Bꝛothers agree, That he has no Remedy; but they differ 
acon 55 in their Reaſons, J cant agree with them, fo2 J think the Aion 
tainable. Well maintainable ; and firſt, J ſhall conſider the Reaſons given by my 
Bꝛothers. The firſt Reaſon given by my Bother Gould fs, That 
this Dfficer is a Judge of the Matter, and therefoze no Aﬀton lies 
againſt him; but Bzother Powys does not wholly concur with him in 
that; he ſays, Me is only quaſi a Judge: But Bꝛother Powell thꝛough⸗ 
ly explodes that Reaſon, and ſays, Pe is neither a Judge, no2 any 
thing like a Judge. And certainly he is in the Right of it, fo2 he is 
nothing like a Judge; fo2 what has he to do as Judge? The Sheriff 
receives the Writ, and is commanded to execute it, and thereupon 
e makes a Pꝛecept to the Officer of the Boꝛough by Uertue of the 
LUrit; and what has he to do, but to call the Town together, and 
ive them Notice to come and make their Elefton, and then to re⸗ 
reibe their Uotes.and caſt them up, and return him choſe that has the 
Majozity? And all this is purely miniſterial. 
Method of Put the Method that J ſhall obſerve in maintaining my Opinion 
maintaining 19 : | : 
bis Opinion. ö i; 7, To thew that the Plaintiff has a Right and Pꝛivilege to give 
ote. 
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2: That in neceſſary legalConſequence of this/Ripht i ho he bine- 
dꝛed 02 8 in the Exerciſe oꝛ Enjoyment ok it, the Law gines 
b 0 ee, 5 eee ee 
3. That this is the proper Ation the Lato gives. bim to vindicate - 
his Right, and recover Damages fo2 the Injury dane. 
Abd not rhinkz it dificult to wave, that he bas a Right 3 but it g. wo he... 
may be neceflary do ſhew, that he has a Right veſted in him to majn:Rincif's 
tain this Aﬀion. | Right: 


7 Te 2ydy y 
7 N 14 a + 


It is not doubted but that the Commons of England have a con- And Proper- 
ſiderable Property in the Eſtates of the Land; and that fo that Rea. 2. Soth 
ſon. they bave a great Part of the Legiſlative Authoiity, without a“ 
whoſe Conſent no new Law can be made, old ones; abzogated, 2 
Taxes given: But becauſe the vaſt Number of which the Commu⸗ 
nity is made, renders it impꝛadicable fa them all to exert this Right; 
therefo2e by the Conſtitution ak the Land, they are ts ſend particular 
Members cholen by and from themſelves to Parliament, who when 
they are. choſe, they have the full Pawer and Authozity of thaſe; that 
ſent them; that is, Knights koz Shireg, Citizens foz Cities, ann 
Burgeſſes ko: Bozoughs : Thele are the thꝛee Sorts of erſans 
qualified to have this great Truſt repoſed in them. 


* 
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Firſt ; 4s to Knights ol Shires, the Cleaion, of them belongs to 4+ «© = 
the Freeholdcrs of the Countp; and this is an oziginal-Right Peſten kee e 
in them, and inſeparably incident to their Freeholdz and a Frecholders us. 
cannot be depzived of this Right no msze than of his Freehold: And be⸗ _ 
koze the Statute of - - H. 6, c. 7. any Man that had a Freehold gf ever 
ſo {mall a Galue, had a Power to give his Uote at the Eledion af a1 
Knight of the Shire; and that Statute recites the Miſchief -thepesf; 
and confines that Power to a Freehold of 40s. per Angum: Pet tag 
it be confined to that CJalue, and inkerig: Freeholders excluded, ſill. 0c, 
it remains an oꝛiginal Right to the Freehold of thoſe that have a Right 
of Goting, oz that have Freehold above 40s. 02 of that Galue per 


Annum. 


The SecondSott is of Citizens and Burgeſles : J put them toge gag 
ther, betaule they both are upon the ſame Foundstign ; and no Ott. 


ference between them, but only that a Citizen is ok greater Dignity:' 


In all other Things they agree. 
Now there are rwo Sozts of Bozgughs : The Firſt, where the Tuo Sorrso? 
Eleſtozs give their Uotes in reſpet of their Burgages. Borougbs. 


6 The Second, where they give them as Members of the Coꝛpoꝛa⸗ 
ion. | | 1 


The firif Sozt, that vote by reaſon of their Burgage, do it as F:echold- 
Freeholders of Houſes within the Bozough by Burgage-tenure of the 

Lozd of the Bozough, which is a very ancient Tenure, and holds 

Place in the moſt ancient Towns in England, and ſend Burgeſſes ta 
Parliament, and the Right of chooſing Burgeſſes to Parliament is 

incident to every Tenant in Burgage: Vid. Litt. 162. So that it is 
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Part of their Conſtitution, whether incozpo2ated o2 not; and the Bo. 
tough in queſtfon is a Bozough not ſnco2pozated, and therefoze this 
Right is upon account of their Jnhabitancy, and not Part of theit 
Tenure, but a Puvilege annered to theit Burgage-Lands, and is a 
= real Right belonging to thetr Eſtate. n 
be * The other Soꝛt is, when there is a Cozpozation by Charter oꝛ Pꝛe⸗ 
ation lttiption, that Cozpozation by conſequence does chooſp and lend Mem⸗ 
bers to Parliament; and whereas this Right, in thole that hold by 
Burgage-tenure, is a real Intereſt annexed to their Eſtate and In⸗ 
heritance in thoſe that do it as Freemen of a Cozppozation either 
by Charter oz Pꝛeſcription, it is a perſonal P2ivilege, the Inhert- 
tante whereof they have by their Charter oꝛ P2eſcription in ſuch man: 
ner as the Charter 02 Peeſcription direcks; which Right and Jnhert- 
tance is lodged in point of Right in the whole Body Politick, tho 
the Exerciſe and Poſſeſſion be in particular Members purſuant to the 
ſpecial Dire#tons and Limitations of the Charter, o2 Uſage of the 
Peſcription. 
Corporation Ik the Coꝛpozation be begun within time of Memoꝛp, it muſt be by 
5 — Gꝛant; and he quoted the Caſe of the Town of Dungannon in lre- 
mory. land, 12 Rep. 120, Hob. 15. The Town was incozpozated by the Name 
of Provoſt, Free Burgeſſes and Commonalty, Cc. Et ulterius, that the 
ſaid Þ2ovoſt and Free Burgeſles ſhould choole Parliament⸗Hen; and 
| _ Held on Debate, that the laſt Clauſe veſted the ſaid Puvilege in 
Privilege in point of Jutereſt in the Coppozation, but confin'd the Exercile to the 
bag. of 1n- Pꝛovoſt and Burgefſes: So let the Exerciſe be accowing to the 
Charter oꝛ Pꝛeſcription, either in ſome particular Members oz in all, 
ſtlll the Right and Jntereſt is in the whole Coꝛpoꝛation: J do ſay, 
this is a diſtin and particular Right veſted in every Member of the 
| VBodp Politick, tho' the Exerciſe be in a particular Number ; fo? if 
Who ought we but conſider the Matter ſeriouſly, it is they whoſePerfons,Eſtatcs 
of 8 and Liberties, are put in the Power of the choſen Member, that 
; ought to have the Right of voting foz, and chooſing ſuch Member, 
veſted in them, and it is not quatenus they are a Coppozation that 
they can give this Power to bind their Pꝛoperty, but it is as they ate 
particular, pꝛivate, natural | bog As in London, the Body Poli- 
tick do not pꝛetend to the Right, but it is in all the natural Mem⸗ 
bers that compoſe the Cozpozation, tho' exerciſed by a ſele# Num⸗ 
ber; and ſure the Freemen of England have too conſiderable an Eftate 
in this Right, to have it only lodged in a Body Politick; and when 
es paid Parliament-Yen were paid Mages, it was paid not by the Cozpoxa- 
_Farliz- klon, but by the whole Community: 46 Ed. 3 Memb. 4. upon the 
Back, there is a TUrit direcked to the Yayo? and Aldermen of N. 
commanding them to raiſe from the Community of the whole Town; 
and abundance of other Tirits there are in like manner fo? rating 
the Salary of Parliament⸗Men of the whole Community, and not of 
the Cozpozation : Which ſufficiently chew, that the Cozpozation only 
8 is not repꝛeſented, but alſo all the whole Community; fo2 none ought 
preſented. £0 contribute but who is repꝛeſented. 
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It is no new Thing, but agreeable with Reaſon and Rule ok Law, Abe 
fo2 a Franchiſe to be of an Inheritance in a Body Politick; and the hien 
Enjoyment and Benefit of it to enure to the Town in their pzivate in- 8ody 
and natural Capacity; and this is a Caſe of conſtant Experience: ollie. 
Vid. 1 Saund. 343. Preſcription in the Burgeſſes of Darby foꝛ Com- 
mon koꝛ their Cattle, levant and couchant ; fo if it be a Burgeſs, he 1 
has a diſtin Pꝛoperty and Right as ſuch ; i a Freeman, he votes a8 
in his natural Capacity, and his Perſon, Eſtate and Liberty, are 
bound by it, therefoxe he has a Right in it. Y 5 

J wonder to hear it ſald, That it is ſo [mall a Right, as an Jn-'Tis o ſal! 
jury offered to it ſhould be unpuniſhable, by the Rule of De minimis he ave 
non curat Lex. Js this a little Thing to have the Paivilege of of zig 2 
giving my Uote in the Eledion of a Perſon, in whole Power mp Vote, and 
Life, Eſtate and Liberty lie, obſkruced? Vid. the Stat. of 33 & 34 Nee ge 
H. 8. & 25 Car. 2. cap. 5. concerning Cheſter the one, and the other maincain ic. 
concerning Durham; and note the Wozds [Privileges] and [ Liber- 
ties] in them: Now it is plain, that the Want of this Puvilege 
does occaſion Damages, and the having it does pꝛevent it; ſo it is a 
great Paivilege to vote fo: a Parliament⸗Man, and ſure every one 
that has that great Patvilege has a Right in it; and if ſo, of neceſ- 
wy * he has an Action to vindicate and maintain that 

inht; l 


2. It is a vain Thing to imagine, there ſhould be Right without ris »ichout - 
a Remedy; TUant of Right, and Want of Remedy, are Termini con- ay 1h 
vertibiles : Vid. 6. Co. Brediman's Caſe, 58. A Man buys the Jnherf: wichour Re- 
tance of an Advowſon, and upon the nert Avoidance there is an Aſur⸗ wedy. 
pation ; and no Quare Impedit within fir Months; he has loſt his 
Right, becauſe he has loſt his Remedy: Foz ſuppoſe upon the next 
Ivoidance he ſhould p2eſent by Uſurpation, and die ſelſed, his Heir 
could not be remitted ; lo it is without Pꝛecedent to have Right with. 
out Remedy: Dne indeed may have both Right and Remedy, and 
lole his Remedy, and by conſequence his Right. With 5 

CUould it not look ſtrange to any Man that has heard of out Con- it would 
ſtitution, that the Commons of England ſhould have a Share in . 
Legiſlature by Members eligible by themſelves ; and that it chould * 
lie in the Power of a Sheriff, oz other Dfficer, to depzive any ok 
them of ſo tranſcendent a Right, and he to be without Remedy by 
the Law of England? 12 n Y : 

Taking it then that the Plaintiff has a Rintht, it is moſt apparent Th: Plaiatiff 
on the Recozd, that this Officer did exclude him from the Enjoyment * 1 
thereof, and that in ſo doing he did well oz ill: Mone will ſay he has bia, ought ta 
done well, then he has done the Plaintiff Wrong in ſo barring him of baveRem 
his Right ; and it is not at all material whether the Candivate, that 
he would have voted koz, were thoſen o? likely to be, fo2 the Plain- 
tit had a Right to vote, and being Hindzed ok that, he has TUtong fs a 
done him, ko? which ought to have Remedy. Ik an ac of Parlia-, Cro. nw 
ment be made fo2 the Benefit of any Perſoti, and he is hindzed bp 134, bet ir 
another of that Benefit, of necelſary conſequeiite of Law he ſhall have „ 9, , 
a Aﬀton; 12 Rep. 100. 2 Inſt. 118, and the Current of all the —_ quam proſurgſs 
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medy. 


A 


1 
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are ſo ; how comes an Ation ol Scandalum Magnatum? The Statute 
giwes none; it was made fo2 publick Peace; but being to? the Bene. 
ft ok great Pen, of, conſequence an Aition lap kor them, and that is 
- -- - the;Reafon why a-C{Urit-pt-Erro2 lies not in ehe Erchequer-Cham: 
3 ber ot adton of Scandal Magnatum,  becaule it is not any of the Cay- 
| Cro. 142. les mentioned, but an Sion founded upon the Statute. Now it this 
1 Jo. 194 be ſo, in caſe of an Aa of Parliament, why ſhall not Common Law 
1019. 535. he ſo too? So ſure the Common Law is as fozcible as any AT of Par: 
liament: And the Common Law is, Chat a Freeholder ſhall vote in 
ehwling Knights, &c. And if you have a Right by Law ſo to do, ſhall 
. not that Law give him an Ackion againſt him that bars him of that 
Right? And by the Statute of W. 1. cap. 21. all Elections ought 
to be kree ; the @@lo2ds are general, [all Elections: ] Now then when 
this att, which indeed is but an Jnfozcement of the Common Law, 
taßzes this Matter to be ot ſo great Conſequence as to declare it, and 
give a new Authozity and Sandtion to it; ſure it is a very bald Stroke 
to ſay, that when a Man is hindzed in his Election, he had no Re. 
medy; and it cannot be leſs than a Utolation, and an Dppolitton to 
that Statuts, to ſap, that he has no Remedy, after that the Statute 
has fo: maniteſtiy interpoſed in it. wr | 


Di Iii ee elner 225 | 1 N 
lojury im. 3. That this is his Remedy: My Bꝛother Gould ſays, and ali 
ports Damage my Bꝛothers agree with him, That he has no Hurt done him; but 
for Diſtu'- _ did think it impoſſible there ſhould be an Injury without Damage: 
Rigbr, G. Injury in its Mature impozts Damage, though it coſt not the Party 
Vid. Hiob. 43. injured a Farthing; fo2 Damages does not conſiſt in Things pecu⸗ 
Vi. Dyer. 26. Hüxy, but in Diſturbance. of bis Right: Jf Wozds be ſpoken of a 

Man, whole Reputation is ſo very intire that no Body believes the 

So for Words. Moꝛdg, ſo, that he loſes nothing by them; yet becauſe it is an Injury 
to a Man to be ill ſpoken of,» he ſhall recover Damages. Suppole 

one gives another a Cuff onthe Ear, but does not hurt him, pet fo! 

So for Indig- the Indignity offered his Perſon, Afton lies: So ik another rides in 
nity offered, a Path ⸗way in my Land, J ſhall have an action, becaule it is an Inba⸗ 
ſion ot my Pꝛoperty, and Jnjury to my Right; here the TUrong being 
not Vi & Armis, ſo ag to maintain Treſpaſs generally, and the Law 
im that Cale giwes this Remedy : Ik a Yan has Return and Execu⸗ 

So for Inva- tign of TUvits; and auother enters, and executes a TUrit within his 
ding Fran Franchiſe, he ſhall have: Ation upon his Caſe fo2 the Jnvaſion upon 
; the Right ; a pari here,fo2 the Party had Right; and the Defendant 


... . diſiurbed him in the Enjoyment of it. | 

lee 8 itn: % 9 $146 1+ in 30! ri | 

Hob. 43. _ Objection. But hers will be a Multiplication of Aﬀions, 
155 Nos 10 Reſp. Do there ought ; fo2 if one will multiply Jnjuries, it is fit 
Injuries cav- the Actions fo the ſame ſhould be multiplied: As if in this Cale the 
ſes Mulrieli- Defendant had taken upon himſelf to refuſe 40 Uotes, why ſhould he 


—_—_ not; be liable to as many Actions? Foz ik he had beat 40 Men, every 


7 


gf them would have an Action againſt him, fo2 every Man's Damage 
Where only is diſtiudt from the others. Jf many Men are injured by one particu⸗ 
Puniſhment: lat Ad. there the CUrong:Doer ſhall be puniſhed by wap ok Indickment, 


N becauſe Actions ſhall not be multiplied ; but if there be but one Pan of- 
I | 


hh fender 


, 2 
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kended by that particular Ac, 02 a moze ſpecial Manner than others, 
he ſhall have his Action; and if he injure a third Perſon by another par 
titular AT, he ſhall have his ation, & 6c in infinitum. It there be a en for. 
Common, and one hundzed Commoners thereof,and one Perſon digs 1 Cen 
a Pit there; foꝛ that one Pit every one of the Hund2ed ſhall have his 
Atton, becauſe of their ſeveral Rights; but if a Pit were dug in a 
Highway, then it were a common publick Nuſance, and that is the eee 
true Reaſon of Williams's Cale: And of the Caſe of Furner o Ster- . 7. 
ling, there he was not clefed ; fo? it could not appear who had t Ma- Polt 100. 
jozity, he ozhis Competitoꝛ; there he could not give his Loſs ot ace V. _ . 
in Evidence fo2 Damage, becauſe he was not elecked; But the 5 E Vent. 23. 
ok Complaint was, That it being difficult on the Utew to gueſs who Keb. 25, 32. 
was. choſe, he had a Right to demand a Poll, and the Dental ot that NDOT: 
was an Jnjury to his Right, fo2 which Atton was held matntainable. deny “ 
And he quoted Bowman's Caſe, 2 Roll. Man makes a Leaſe, the Law Poll. 
gives him Leave when he thinks fit to come and lee if there be TYaſte ; 

he comes to ſee, and Leſſee hinders him: It did not appear whatthe,.,..,._ 
Damage was, 92 that any Waſte was committed; pet he ſhall;have Legocco ee it 
this 8 becauſe he had a Right in the Enjoyment whereof he was ay Wade be. 
diſturbed. EF Gee 


My Bꝛothers ſay, Oh! alas, here is a Remedy in Parliament ; we 
muſt be very tender, fo2 the Matter is nice, and the Parliament may 
judge this a different Tap. 3 eee x 
Anſwer. As this Caſe is, they cannot go to Parliament; kqz it is , che car: 
agreed, That thole againſt whom he would have voted were elefed, is, they can- 
and his Hzevance here is, that he is not repzeſented ; fo? if a Pan ngen 
be not allowed his Uote, he is not rep2eſented z_ ik he be allowed his gemedy. 
Cote, and the Majozity is againſt him, his Uote is included in the 
Pajozity; and the Encouraging of Remedies fo2 Jnjurics is the moit 
effetkual May to make theſe Officers honeſt and obſervant of the Con⸗ 
ſtitutfons of their Cities and Bozoughs, and they would decline (ich 
INattccs as we daily ſee them guilty of. 


Objection. But it relates to Parliament: TUhat then? Tf is a eite. 
Matter that wholly depends on Charter 92 P2eſcription, and they ſure 12c-s to Par- 
ate Things of which the Queen's Courts have Conuſance, and toll ment. 
judge of them, is not to enlarge their Jurisdiſtion; and ik this be 
Matter within our Jurisdicon, we are upon our Daths bound to 
mafttain it, mo2e eſpeciaily when they cannot go to Parliament: and 
if a Freeman of a Bozough had applied to the Hotiſe of Commons, 
fo2 that he was dented his Aote, they would have ſent him to take his 
Courle at Law. 


as to the 2uthozity-of my Lozd Hobart, 312. it is true, my Low 
Hobart is of that Opinion, and it is a very fine one; but how it would 
hold on Debate, map be doubtful: There was indeed no Damage in 
a Quare Impedit at Common Law, but the Statute gives it againſt 
the Diſturber ; and if the Plaintiff in a Quare Impedit does not make ep 
the Biſhop a Oiſturber, he is barr'd of the Benefit of the Statute : 
| — * 


= 
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No Recourſe But let that be how it will, it is not like this; becauſe as this Caſe 
ro Parlia- ig, they can have no Recourſe to Parliament to aſcertain the Right, 
3 As to the Saxing of Littleton, & hat fuch an aclon was never 
Objc&. That hꝛought, therefo2e it lies not: It is true, Non u er 1s a good Argu- 
fuch #0 At ment where it is ſuppoꝛted with Reaſon, otherwiſe not; this Sapying 
brought WAS Upon the Statute of Merton, cap. 7. (he Statute ſays, Thatie 
before. Lozd by Knight-Service married the Heir under Fourteen, where he 
was dilparaged, ſi Parentes conquerantur, the Queſtion was, That 
was meant by Conquerantur, whether it muſt be a Complatnt in 
a judicial Manner? And it was agreed, That Conquerantur was 
the ſame as if he had Cauſe of Complaint ; and that as a moze ſe: 


vere Conftrution againſt the Lozd, that if he ſhould be ſo unjuſt ag 


Diſperage. tu diſparage his Ward, that he ſhould loſe him, and that in conſe. 


gent of quence muſt have been by Entry upon the Lo2d; and ik they were dj. 

TY ſturbed, they” would have an Ejetment of Ward, becauſe the Law 

gave them the Cuſtody : So in that Caſe the Argument is grounded 

on Reaſon, from the very TWows of the Statute, and the conſtant 

Conſtruction thereupon : And to carry it generally farther, and to er⸗ 

tend it to all new Caſes, wouid deſtroy many late Authozities, as the 

Caſe of Hunt and Bowman, 16 Jac. foꝛ hindzing Leſſoꝛ to ſee if Caſte 

; were committed, which was the firſt of the Kind, as was alſo the Caſe 
2 ok Turner and Sterling. | 

2 Vent. 25, Let us conſider wherein the Law conſiſts ; not in particular Jn: 

TheLaweone ffances, but in the Reaſon that rules them: Ubi eadem Ratio, ibi 

articular In. idem Jus: And if where one is injured in one Sozt of Right he has 

r good Adian, why ſhall he not have it in another? O2 how does this 

io che Realon differ from other Cales? Foz though the Houſe of Commons have 

chem. Ringhtto determine Eletfons, yet they cannot judge of the Charter 

oziginally, but ſecondarily, oz as incident to the Determination of 

The Eledion the Eleton ; and therefoze where an Eleftion does not come in De⸗ 

Types not in hate, as it does not in this Caſe, they have nothing to da: And we 

ebe. xte to exert and vindicate the Queen's Jurisdidion, and not to be 

frighten'd becauſe it may come in queſtion in Parliament; and J 


know nothing to hinder us krom judging ok Matters depending on 


1 Mod. 35. Charter 0? Pꝛeſcription: Morſe and Slew's Caſe, 23 Car. 2. 1 Vent. 


* Keb 99- 190, 238. was the firſt of the Kind; Jo. 93. Palmer 350. Adlon fo! 

3 Keb. 22, Malitious indifing foꝛ Treaſon : And he quoted a Cale of Bodily and 

115, 135. Lawne, 15 Car. 2. in the Loꝛd Bridgman's time; foꝛ there Ation was 

3 Ked. 578. held maintainable fo2 a Man againſt ſome that had made a Riding fo? 
him and his Wife, the Mike it ſeems being uſed to henpeck her Pus⸗ 
band: and he conc'uded fo2 the Plaintiff. 


Err broughe, Note, g cUrit of Erro2 was bzought of this Judgment befoze the 


ond judgment Lows, and the Judgment reverſed. 
re verſed by 


the Lords. 


Sutton 


n 
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Sutton, Marſhal of the Court. S. C. Poſt 91. 
Vid. 1 Salk. 2. 


I E having not attended fo2 two Terms, and a new Marchal being Tust « rec: 
preſented to Court to be (wo2n in, he pꝛoduced a Leaſe from the of this Ofic: 
Patentees of the Office, foꝛ a certain Number of Pears, determinable {27 see 
on his Death: And held per Cur', That albeit a Leaſe fo2 Pears ab- on Leſſze's 

ſolutely of this Dffice was void, yet a Leaſe of it fo2 Years deter. 2-#*>, is 

minable upon Life of Leſſee is good; fo2 the Danger of the Dftice's ©*** | 
going to Trecutozs 02 Adminiſtratozs is avoided, and that is the ſole iu demea, 
Reaſon why the Office is not abſolutely grantable fo2 Years. * 


Note, Here the Court ſaid, They would ſwear this Man in, with: New Marthat 
out meddling with the Poſſeſſion, but leave that to the Determina⸗ (t upon 


on of the Law in the ordinary Courfe ; And he took his Dath upon 
his Knees. | 


Queen verſus George. ; S.C. Ante 40, 


[ T was agreed, That the Clauſe in the Statute of 4 & 5 W. & M. Came found 
againſt deſtroying the Game, (That if any Hare, Rabbet, &c. bn 
found upon a Perſon not qualified, he ſhall be convicted) it was a-r 


roof made. 
greed, J ſay, That [be found upon], ſhall be underſtood [Proof 


wad] that it was found upon him, otherwiſe there could be no Con⸗ 


Memorandum; Jt was ſaid by Serjeant Powys in Chancery, That Biſhop's 
if a Biſhop make a Leaſe fo2 2: Years, and Leſſee creates a Truſt zr renev- 
thereupon, and after the Biſhop dies, and his Succeſſoꝛ, ſuppoſe foz to“ former 


a Fine, renews the Leale, though not compellable to do it; and tho'Trut: 


there be no Truſt of the ſecond Leaſe, yet Equity ſhall ſubjet it to 
the koꝛmer Truſt. 


S. C. 2 Salk. 
Leſauld verſus Dyer. 457. 650, 


Antea 18. 


Note. kr Cur', & omnes Clericos ; The Meaning of the Rule, that concerning a 
after a Cauſe has flept four Terms, after Iſſue joined, 33 

there muſt be a Term's Notice of Trial, is, that there ſhould be lome ges, Cause 
actual ꝛoceeding within the four Terms; fo2 a Pꝛoceeding adually bas lept « 
out of the four Terms, though by Acceptation of Law it may be Terms. 
within the four Terms, is not enough: As if Ven' fac' be taken out 
in the Uacation after the kourrh Term, teſted, as it muſt be, in Term, 
do that in Conſideration of Law it is of that Term; yet becauſe in 

Fai it was after,it is no ſuch Pꝛoceeding as to bꝛing the Party out of 
the Neceſity of giving a Term's Notice. 


J | And 


= 
o 
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with a Profert 
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What man be And here Gould, Juſt. cited the Caſe of Cow and Hare, Paſch. 10 
Gid ſufficicor WW. 3. that ik the Caules had any Agitation within the four Terms. 
in the Cauſe. OS ſtriking a Jury, 02 any Motion in the Cale, it would be ſufficient 
Notice. Dꝛoceeding: And per omnes Clericos, Notice any time, ſedente Cur', 
within the laſt Day of the laſt of four Terms, is ſuſlicient, fo2 that 
ſhews the Matter has not flept four whole Terms, and the Term of 
Term of Which the Iſſue is joined is to be taken exclusively; fo2 the Rule is, 
non ee is that Pꝛoceeving be within four Terms after Jſſue;joined : So that if 
join's: e Iſſule be joined in Trinity-Term, and any Pꝛoceeding oꝛ Notice before 
the End of next Trinity-Term, it will be enough, And here it ap- 

uur fe in) pears by the Jndozſement on the Back ok the Ven fac, that it was 
Vacation, taken out in Aacation; and ko: want of Compliance with the Rule, 


the Uecrdif was ſet aſide. 


> 
, 


NOT OY © Queen- verſus Hoskin. ti 


* ; 
0 *, © 


Servant ©, O Ervant was indided fo2 a Treſpaſs committed by him by the Com. 
Addition. ) mand of his Maſter, by the Name of A. B. Servant to J. S. and 
Vide » H 5, Exception was taken that there was no Addition, Servant being not 
20.580 8 good: But per Holt, Servant to ]. S. is a good Addition, and as 
* +7. Certain as [Gentleman ;] and he laid. There could be no other Er⸗ 
Bro Kid Ception to the Caption the ſame Term it comes in; and no moꝛe was 
ons,56, 58, Done. | 1 1 4 36% | | af, 
LAT; - . Claxton verſus Baſty, --- | 
Se of N ok Compoſition ok two Thirds was pleaded in 
Compoſition Bar, and averrd, that the Defendant had abſconded at ſuch 
of Two a Time befoze- the Statute ; but not ſaid, that he had abſconded, 
ed in e oz was in Japl at the Time mentioned in the Statute ; And the Ex- 
Vid. Poſt. ception taken was, that fo2 ought appeared in this Plea, the Deken⸗ 
* dant was ſolvent at the Time of the Statute, and therekoze not capa- 
ble of the Benefit thereof. But per Cur', This being a Bar, ſhall 
be good to a common Intent; and ik the Defendant became ſolvent 
— the Failure, it ought to come of the Plaintiff's Side by Repit- 
cation. | 
If the Wa. 2. Exception. That the Defendant pleaded the Compoſition as a 
ting was to CUriting under Hand and Seal, Ideo a Deed, and by conſequence to 
be produced He pꝛoduced with a Profert: But per Cur', He only pleads it ſign d 
und ſealed, but not to have been delivered as a Deed mult have been; 


and the Statute does not require Delivery, Ideo no Neceſlity of a 


Profert. 


7udic wo Df” 3. It is pleaded to have been made the 12th of February after the 


Ni, Vc. Statute, ſo it may have included Debts becoming due after the Sta- 
tute. But per Cur, Jt ſhall only be a Compoſition fo2 the Debts 
underſlood by the Statute, at leaſt ag to the Mon-ſubſcribers, though 
it may be otherwiſe to Subſcribers. And Jad. Niſi pro Def. 


4 3 Lord 


* 
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Lord Mohun's Caſe. Rep e 
Harles Gerrard, Son to the Loꝛd Brandon Gerrard, was attafnt- © Lord cer. 
ed of Hfigh-Treaſon in the Second Pear of King James 2. fo? AA 
Treaſon committed againſt Ring Charles 2. and obtained his Par- time of High 
don, and Leave to reverſe his Attainder ; and accowingly he bzought Grout Ff 2 
a CUrit of Erroz, and aſſigned Erroz, which the then attoꝛney Gene: cy «4's time. 
ral confeſſed, and obtained a Rule upon his own Motion fo? Rever-,,,, 
ſal of the Attainder; but the Reco of the Reverſal was never made 4 Role 70 
up. The Lozd Brandon Gerrard dies, and Charles Gerrard ſucceeds everſe che 
him in Ponour and Eſtate, and late many Years in the Houſe of burg 
Lo2ds, and befoze the Death of his F ather, after the Reverſal in the never mace 
Houle of Commons, as a Perſon duly qualified, he was after by *?- 
Ring William made Lozd Macclesfield, and by his ill deviſed his c Ces bis 
Eſtate to my Loꝛd Mohun, and made him his Erecutoz, though he Succeſſor de- 
had ſeveral Daughters that were Heirs at Law. Upon this the 4 14 
Daughters finding that there was no Boll of the Reverſal of the %%, Pre- 
Attainder, ſuggeſt that Batter by Petition to the Queen, and im- uc of his 
ploze her Gzace. The Queen refers the Matter to the Examination 
of the Attozney General and Sollicito2t- Whereupon Y2. Sollicito2 Heirs perici- 
in Trinity-Term befoze, moved fo2 a Rule foz ſtaying of all Chings as 27, . 
they were till the Coutt were further moved, and had luch a Rule: being no Roll 
And now it was moved fo2 my Lozd Mohun, That he might make up l 
the Recod ; and it appearing upon Examination that there was no ore, _ 
Writ of Erroz2, oꝛ Affignment of Erroz, that His Counſel would own w⸗ke us the 
02 pꝛoduce; the Court unanimouſly declared, That the firſt Rule Kc. 
was a very reaſonable good Rule, and chid ſome of the Counſel that 
called it an Extraozdinary One: They laid, They would ever make 
ſuch a Rule upon the like Dccaſion ; and that it is frequently done 
between Party and Party, that if there be a Rule koz a Judgment, When court 
and it is not entered fo2 many Years, if the Court be inkozmed of it, i nor let 


they will not let them enter it till the Batter be examined, how it 1809-5" 


came: not to be entered befo2e. | | (after a Rule) 
2. They ſaid, they would ſupply the Neglet o2 Defet of their Dili ve . 


cer, that Subjeſts ſhould not ſuffer by it, and therekoze would give 191. 
Leave to make up the Roll now. he * 

2. That they could not make up a Reco2d of a Reverſal of an At- sid chey 
tainder without a Warrant, viz. 1ſt. A Writ of Erro2 : 2dly. Aflign- _ . 
ment of Erroz: Fo2 the Krit of Erroz being bzought in the King's Recold wich 
Bench, viz. the ſame Court where the Attainder was, no Erro could our + War- 
be aſſigned there, but Erroz2 in Fact; and it may be the Errozs af- . 
ſigned. were Erroꝛs in Law, and this ought to appear to us that we vide 2. Lev. 
may not ozder a wzong Recoꝛd to be made up, _ { 3s. 
And at another Day perceiving the Court would, not ſuffet the | 
Noll to be made up without a (Urit of Erro2, they pꝛoduced a Tri, Cd. » prodv- 
which was of a Judgment of Attainder fo2 Treaſon committed in 0 + xd 
King James the 2d's time; whereas it ſhould have been, as the Truth Tceafoncon- 
was, in King Charles the 24's time: And the Erro2s aſſigned were miriam 
8 J 3 | both of K. Js. 1. 
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both in Fact, and in Law; in Fait, that two of: the Jury never ap. 
peared; in Law, fo2 that the Ven' fac' was qui tam: TUhereag it 
was in the King's Cale; and now they moved fo? Leave to make an 
Entry, 


\- Attorney General contra. Jt appears their Trtt of Erroꝛ is not 
obj. 082" to reverſe this Attainder, and therefoze you will not now ſuffer them to 
Judgmeor enter up a Judgment of Reverſal, when it does appear the UUrit 
Wric . which is the Foundation is wrong, and can't be an authozity to re. 
cor. verſe the Attainder, koz it is not Ad idem. And if Judgment be en: 

tered now, it becomes pour Judgment; and therefote vou ought to 
examine the Foundation of it, and not give Dwer fo2 the Entring 
of a Judgment only to put the Matter in Byangle. Beſides, when 
there is a Rule fo; Judgment, and that not entered fo2 ſome. Time, 
vou take Care fo2 the ſafety of Purchalers to Have it entered of 
that Time that it is really given of. And by the Ac of the Civil 
Lift, this Eſtate is unalienably fired in the Queen, and would by 


the Relation of this Entry be diveſted out of her, 


The Queſti- Cur'. The whole Queſtion will be, Whether we thall now com: 

on, per cur mand our Officer to do that which he ought to have done long befoze? 

And it was ſaid, That in caſe of Common Recovery, after Death 

k Parties, the right Oꝛiginal not having been filed, but found in the 

Attomey's Studp, was ozdered fo be entered up. And as to the 

Matter of Purchaſozs, there are in all Probability many in this 

Cafe under my Lo2d Macclesfield, which it were hard to defeat. And 

A Doubt. the Doubt at laſt came to be, TWhether they would leave my Loꝛd Mo- 

hun looſe of the Rule, to do what he could accozving to Law, oz hold 

him to particular Directibns from the Court? Foz the Court ſaid, 

That if he ſhould make any Entry but what ſhould be well warrant- 

ed, the Court would puniſh the Clerk that ſhould do it, and alſo 

ſet it aſide, And at laſt it was ruled, That they Could imake 

a Dzaught in Paper of the Recod that they would make up, and 

attend the Judges and 992. Attoznep with it. And the Mrit of 

Erro, ſuch as it was, was entered on the Roll (with a Valeat quan- 

tum valere poteſt, per Cur”) but the Court would not make a Rule 

in it to make it their Judgment, but only that their Officer chould 

make that Entry now, which he ſhould have made when the Rtile was 
pꝛonounced. N 4 2 


Burridge verſus Forteſcue. 


Of ftoyiog 1 N Debt upon a Judgment, the Court will not ſtay Pꝛoceedings 
3 on Motion upon Payment of Puncipal, Inteteſt and Coſts, as 
nent of Brin They will upon Debt on Bond; and in that Cale it is an equitable 
- cipal, Ge. Motion to be relieved againſt the Penalty, and therefoꝛe whatever 
Coſts the Plaintiff has been in any wiſe put to, ſhall be allowed 
him. Per Cur. Vide'antea, 25. Fareſl. 114. 140. poſt. 1535. 


4 Evans 
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Evans verſus Roberts. 


Kirit of Erroz of a Judgment upon a Bond, bekoze the She: x... or 
riff and Bailiff of Briſtol, in Cur' held befoze them, Secundum Judgment in 
Legem Mercatoriam, ſecundum Conſuetudinem Civit' præd' tempore ©” ag * 
cujus, Ec. Eyre excepted, 1. That there is no Curia held per of udn 
Legem Mercatoriam befoze the Sheriff, fo2 that muſt be only held be- Bonden 
foze the Mayoꝛ of the Staple, and in Matters only concerning Staple , 
Tranſaftons. But, per Cur', It being laid to be Secandum Con- 
ſuetudinem Civitatis, it will be well enough, like the Caſe in 1 Cro. 46. 5m cms ci- 
where a Court of Pypowders, which only is intended of Courts foz 2 is l 
Fälrs and Barkets, during the Fair 82 Market, and foz Matters 
there arifing, is ſald to be held at Glouceſter, ſecundum Conſuetudi- 

nem Civit przd,, and Action fo? 100 1. therein; and held good, becauſe 

of Conſuetud', &., Vid. Saund. 87, 311. fo? it being laid to be an 
ancient Court, it ſhall be intended a common inkerioz Court, koꝛ 

common Matters conuſable there. 2. Exception was to the (Urit, 

fo2 it was to remove Recordum Loquelz quz coram vobis reſidet, and 

it appears that the Recon removed was befoze his Pꝛedeceſſoꝛ. And 

Court ſaid, That the Crit being direcked to the Sheriff, without 

naming him, ft is well enough; and if a TUrit be direfed to the 

Sheriff of B. and befoze its Return -another Sheriff is choſe, he 

ought to return and execute the Writ, and the Difference is when 

it'ts directed to him by Name, and when by the Name of his Office * Sid 25 
generally; and this is not like a Writ ot Erroꝛ from Common Pleas, +93 88 
fo2-that is always to the Chief Juſtice by his Name, if there be a 
Chief Juftice, oz to the others by Name, and therefoze muſt not 

Vary. 


Note, Here the Anſwer'to the (Urit of Erroꝛ was, Chat there came Judgment if. 
another CUrit of Erro2 to them befoze that (Writ, bearing the ſame e e. 


| i | th it of 
Teſte and Retutn, and recited the (Urit, and made a Return to it 3 Erer having 
and held good, and Judgment affirm'd. n 

Domina Regina verſus Dixon. S. C. 1 Salk. 


150. 


Le was indi#ed fo2 Seffing five Pards of Muſlin, and affirming Falc Aft 
it to be wozth 4s. a Pard, when in Faf it was really wo2th but beer _=— 
25. 6d. a Pard, and a Certiorari bzought to remove it, but not "> 
lerved till after Convitton ; and tho* the Court had no Opinion of 8 
the Indickment, pet they ſaid they did not like Certiorari's after Uer- . = 
dick and that whenever one removes an Indickment on which there Vide ante 45. 
ts a Convickion, the Certiorari ought to give Day above, which was ox 
not done here, therekoze it was altogether 4rregular, and that by this 
Certiorari they could by no Means remove the Indidment; fo2ifone 
fakes out a Certiorari to remove an Indidment, and will not-tiſe it 
till after Convittion, oz the Jury lwozn, he loſes the Benefit of * 


— 
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vide ante, 1, And fo2 that the Writ was quaſh'd, and a new one granted to re: 
ben 3“ move the Indickment, and Conviftton thereupon, and ozdered them 
to make it ſpecial, and give the Pzoſecutoz Day thereupon above, 


Vide ante, 17. Fa 
Mills verſas Wilkins. 
Intrat' Hill. 13 W. III. & ad Mich. 2 An. 


Treſpaſs for I N Treſpaſs fo2 taking ſeveral Skins from the Plaintiff, the De- 
taking Skins. ¶fendant juſtified as an Officer by Uertue of the Statute of 1 Jac. x. 
C. 22. fo2 well Tanning of Leather, ſetting fozth the Title thereof 
variant from the Recozd, and averred, That the Skins were not dzel⸗ 

ſed accozding to the Intent and Meaning of the Statute, without 

chewing any particular Dekeck. And two Exceptions were taken to 


the Plea: : 


1. That there is no ſuch Ad intitled as they ſet fo2th, and tho' it 
was unneceſſary fo2 them to ſet fozth the Title of the gc, oz to te- 
cite it particularly, yet ſince they have taken upon themſelves to do 
it, they muſt do it truly at their Peril; fo2by their particular Delcri⸗ 

3 Keb. 641, ption of the Aﬀ, they tie up their Juſtification to the Statute they 
B Deſcribe. Cro. Car. 232. 3 Keb. 648. | 


Dyer 324. 
2. That they did not ſhew wherein the Defet was, that the Court 
might judge whether it were contrary to the At 02 not. 


If Variance To the firſt Exception it was offered fo2 Anſwer, That the Title 
Ane is no Part of the Ac, and that an Ack may be without any Title at 
Parl' avails. All, aS moſt of the ancient Ads are, and therekoze a Gariance in the 
| Title is nothing; and fo2 this was quoted the Saying of my Loꝛd 
| Bout Hale in Hard. 324. and an Opinion of the whole Court in Common 
vim * Pleas in the Caſe of Chance verſus Adams, Hill. 7 W. 3. Rot. 868. 
N upon that ok Hale. Hutton, 56. Hob. 310. 11 Co. 33. 
4 Iutt. 345. 
And to the 2d it was anſwered, That the Seizure was not as an 
abſolute Foxfeiture, but to try the Suffictency, and it would be hard 
the D — Dfficer at his Peril in ſuch a Caſe to know and to ſet fo2th 
efeft. 


The Title is Holt, Ch. J. Jt is true, the Title of an Ad of Parliament is no 
2 Part of the Law oz enating Part, no moze than the Citle of a 
ſer our ſpe- Book is Part of the Book; ko; the Title is not the Law, but the 
cially. Name 02 Deſcription given to it by the Makers: Juſt as the Pꝛe⸗ 

amble of a Statute is no Part thereof, but contains generally the 
Wotives oꝛ Jnducements thereof, and therefoze not neceſſary to ſet 
How to be {MtÞ the Title oz Pꝛeamble, but generally that at a Parlianggit-Scl- 
&c out. ions held ſuch a Time, &c. enactitat fuit ; tho' ſome. have becn fo 


over-cautious, as not only to ſet fozth the Title of the AF, but Wile 
3 > 0 
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to-do it in Engliſh ; but fire that is too much Caution, and the true; Keb 6, 

May to ſet it out, if at all, is in Latin and by letting out the Citie 81... 

ſpecially, you tie pour Juſtification to an At ſo intituled, and ik vou n 

- cannot produce one, vou are gone: And he ſatd, the Saying os Hale Vid. poſte- 
was ſtidden, [if at all,] and notwithſtanding his great Generation fo2 722 

his Opinton, he could not agree with him. And Gould agreed: with 

the Chief Juſtice, tacente Powell, only declaring, that he had con ⸗ 

curr'd with the reſt in the Common Pleas, ſolely upon the Opinion ot * 

Hſe repozted in Hard. And upon this Exception the Platntif had u: 

Judgment. Ce 12-01-88 Fang 


0 Ii 


Cotton verſus Martin. fa 
EBT upon a Bond to come to an Account. The Plaintiff Debt upon 
had been Paiſoner in the Fleet, and having eſcaped, was taken Bond, S. 

up by a Warrant accozding to the late Ad of Parliament, and com- 

mitted to Newgate. And an Affidavit being made that nothing was 

due, and the Plaintiff by his being in Newgate being diſabled krom . 

coming befoze-a Judge to ſhew Catiſe of Adlon, and that Diſabflity vide ante, 21, 

toming from his own Trong, viz. the Eſcape, the Court oꝛdered 22, 37. 

common Bail; if he had not been eſtaped, he might have got out by oY <p 
4 Day-Rule. "6 Gs 70 14 


253, and 78. 


Smartle ver ſus penhallow. BY 8 C. 1 Sik, 
5 8 ien | | 188. 


1950 
8 


Pon a ſpecial Aerdick, the Caſe was this: The Cuſtom of the e. v. 

Mano! of Tregueir in Cornwal was found to be, That every d of a Cu. 
tuſtomary Copyhold of that Mano2 might be granted to thee Per- tom er 
ſons, Habendum to them ſucceſſively, ſicut nominantur, & non ali to the Per. 
ter; and that on the Death of every Tenant, the Lozd ſhould have ſons, bend 
his beſt Beaſt fo2 a Heriot: And a Surrender is found to have been 8 3 
to T. N. and his Aſſigns, fo: his own Like, and the Lives of two on. 
others; And the Queſtion was, Ie this Surrender were waranted by 
the Cuſtom ? x 


1. Fox the whole; that is, fox thee Lives. 


1 2. In cale it be not good fo? thꝛee Lives, Whether it be good fo2 
r FERS | 


In the argument ok this Caſe it pas agreed, That a Leſſee foz,,,.... 
Pears of a Mano? might grant a Copphold Eſtate in Fee, and ſo fo? Lefec my 
Life 02 Lives, and the G2ant ſhall be good againſt him that has the g-aor above 
Inheritance. But it was urged, that if by making a lels Gant than dat no 1015. i 
the Cuſtom warrants, the Tenure ſhould be altered, oz any 
Damnification of the Service occaſioned, ſuch Sant of leſſer 

Eſtate than Cuſtom warrants would be void, and a Pꝛejudice —_— 

enſue 


j 
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5 Co. 33. enſue to the Low by this Gzant ; fo2 nom it would-be an Eſtate foz 
Ms ae © auter./Vie, of which there might be an Occupant, and then the Loy 
:Bulft. 1, would habe a Tenant whom he knows nothing of, and Occupancy 
Th 11 0 may be ot a Copyhold, as well as Poſſeſſio Fratris, It 1s true, a 
:: 5 Copyhold Effate ſhall not have all the Qualities of an Eſtate at 
Vide Poſt 63. Common-Law, as Tenaney by the Curteſy, and Dower, but theſe 
are extreſcent Intereſts; and tho' 1 Ro. Ab. 511. Ven & Howell'g 
Caſe, be againſt this, yet it ſeems that the Reaſon of the Pꝛejudice 
which would enſue to the Lo2d is ſufficient to overthꝛow that, and ik it 
cannot be good in all, it is moze conſonant to Law to make it void fg} 
the whole, than to let it ſtand in Part, and avold it fo2 the reſt ; fo; 
the Cuſtom is in the Mature of a Power, which muſt be ſtritly pur: 
* ſued; as if a Tenant fo2 Life by a Settlement has Power to make 
Leaſes fo2 21 Pears, and he makes a Leale fo2 30, it is void even fo? 21 
Pears; ſo if there can be Occupancy, it cannot be good becauſe ot the 
Pꝛejudice to the Lo2d ; if there cannot be Occupancy, it cannot be 
made good to his Aſſigns, . becauſe not purſuant to the Cuſtom, and 
then it cannot be good fo? the firſt Life, becauſe leſs than the Cuſtom, 
(which is in Nature of an Authozity) warrants. #1 
Averment of Again, ſuppoſe it might be good foz Life of T. N. pet the Jurp not 
TermorLife. hgyjng found him alive, it hall. not be intended; as if Tenant fo: 
Pears, 02 fo? auter Vie, bzing an Ejetment, he muſt aver the Term, 
02 the Life of Ceſtui que Vie, to continue; and ſo here the Jury ought 
to have found. it, eſpecially when they have not concluded upon a ſpe: 
cial Point, in which Caſe the Court ſhall only conſider what the Jury 
have made a Ooubt of, and all other Things ſhall be intended ac- 
coding to 2 Cro. 622. & 6 Co. Goodale's Caſe. 
Heriot-Ser- Beſides, if this were conſtrued a good Gzant within the Cuſtom, 
vice. the Low ſhould loſe his Heriot ; fo2 the Payment of that Service is 
confined to ſuch Gꝛant as is pꝛeciſely warranted by the Cuſtom, viz. 
a Gant to three fo2 Lives ficut nominantur; and this is no ſuch 
Gzant, therefoze no Herfot, ideo it would be a Pꝛejudice to the Lozd, 
and by Conſequence the Gꝛant not good; and it will not be an An⸗ 
wer to ſay that Heriot-Service is an accidental Service, 2 Cro. 76. 
and the Dean of Worceſter's Caſe in 6 Co. fo2 the Statute upon 
which thoſe Caſes go, that owers the uſual Rents to be reſerved, 
takes no Notice of Heriot, becauſe it is an accidental Service ; but 
here the Cuſtom ſpecially mentions a Heriot to be Part of that Ser- 
vice, and therefoze it ought to receive the ſame Conſtruction that 
thoſe Caſes would, in Caſe the Statute had mentioned Heriot. 


24.Arg.That At another Day, in Michaelmas Term, ko; it was ſpoke to firſt in 

der, Ce, was Trinity Term, Serfeant Hooper argued of the ſame Side, and ur- 

noraceording ged, That this could not be a Gzant within the Cuſtom, ko that is 

im Of a Grant to thee, Habendum ſicut nominantar ſucceſſive ; and the 
G2ant here is only to T. N. fo the Life of two moze and himſelf; 
ſo it is no Gant at all tothe two Ceftui que Vie's, no? is T. N. the 
firſt Life mentioned. | 


! Ll 5 2 | And 


— 
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And as the Objeſtion of Qai poteſt plus poteſt minus, if a Man 
may grant in Fee by Cuſtom, he may grant fo2 thee Lives, it is 
true with ſome Oiſtinions ; ik a Man has Power to grant in Fee, 
relerving Kent, he cannot grant fo2 Like without Reſervation. 
2. Che Eſtate granted muſt not only be leſs in Judgment of Law, 
but alſo in Ualue; fo2 if Man has Power to let fo2 thꝛee Lives, and 

he lets £02 100 Years, that indeed is leſs in Judgment of Law; but 
becauſe not leſs in Clalue, the Gzant is void. All Authozities, whe- 
they created by act ol Parliament, oꝛ the Party, as in Settlements, 
02 by Cuſtom, as here, are ſtill but Authozities, and therefoze not to 
be varied krom; and he quoted Whitlock's Caſe, and the Difference 
there, and put Caſes upon the Statute that enables Biſhops to make 
Leaſes .3,Jf a Biſhop, who by the At may make a Leaſe fo2 21 Years, Biſhops Lea- 
makes, it fo2 22, it js void fo? all; and if a Man makes a Leaſe parol “ ©*- 
fo2 four Pears, it ſhall not be good fo2 thzee upon the. Statute of 
Frauds and -Peyuries : But he inſiſted chiefly upon an Jiiconventency. 
that would enſue-in this Cale; fo2if T. N. were a Trader, and com- 
mitted Bankrupcy, this Eſtate to2 thzee Lives would be granted to 
an Alügnee, and then it would be quite out ok the Cuſtom; koꝛ then me 
Allignee would hold it after Death ok T. N. during the other two 18 of kl 
Lives, and the Lozd ſhould loſe his Hertot. | rior. 


Williams contra. 1. TUeare upon the Conſtrucion of a Sꝛant ta As to the 
an honeſt Purchaſer, fo2-a, valuable Conſidcration., -  {Quanrityand 
2. This will be good, if not to him fo2 his and two other Lives, W157 of 

at leaſt fo2 his own Life, and that will do as well fo2us : The Sub⸗ 

ſtance of the Cuſtom is to make a G2ant fo2thzee Lives, that is, the 

Quantity of the Eſtate ; but whether it be to one Perſon fo2 thꝛee 

Lives, oz to thꝛee fo2 their Lives, is only accidental, and a Quality; 

and the Quantity oꝛ Continuance ok the Eſtate, is what is only ma⸗ 

terial; and the Meaning and Dꝛikt ok the Cuſtom is to Hinder any 

longer Incumbzance upon the Land than fo2 thzee Lives, but not 

whether the Lives named 02 others, are to enjoy it; and ſince by 

the Cuſtom it map be to thzee fo2 their Lives, a fortiori it may be 

to thꝛee fo2 the Lives of thꝛee others, ſo that is a leſs Eſtate ; and that 

which we contend fo? is leſs than that again; and if the firſt G2ant 

had been ſtritly purſuant to the Letter of the Cuſtom, as found, ſure 

it cannot be denied bur the ſeveral Gꝛantees might grant each his own 

Eſtate, and the Lo2d would be compelled to admit each Surrenderer; 

Oꝛ might they all grant their Eſtates to one Perſon, who then would 

have the lame Eſtate as we now contend fo22 And if ſo, why may not 

it be at the firſt ? Fo2 it would be againſt all Reaſon, that the Gzantees 

that claim under the Low ſhould do it, and not the Lozd himſelf: 

And he relied upon the Cale fn 1 Roll. Abr. 5rr. ag full in Point; If ſuch Grant 
(v2 the Reaſon given there rules this, viz. That it can be no Incon- coe. 
ventency, but rather a Conveniency to the Lo2d ; fo2 ſince there can conveniency 
be no Occupancy of a Copyhold Eſtate, it would be moze advanta- *» 777 Lord. 
geous to the Lozd to have ſuch a G2ant as this, than to have it to jc 7 
the thꝛee Perſons named fo2 their Lives; fo2 upon the Death of the de. 
Tenant that takes fo2 his own * and two moze, the Eſtate would 
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come to him again; whereas in the othet Caſe, it would go to the 

next in Remainder ; and there is a known Otverſity between the Lom 

purſuing a Cuſtom, and one ading by a bare Authozity; the one hag 

Authozty and Intereſt, and therefoze may do leſs, the other has a bare 

An any Intereſt, and fo2 that Reaſon cannot vary from 
it. 1 In 52. | the 0 

If it my be But ſuppoſe this Point were againſt me, at leaſt it will be good ta 

good for the T. N. foz his own Life, fo2 that is leſs than fo? his own and two Lives 

Life of V moe. 4 Co. 29. Jf by Cuſtom the Lom may grant foz Life, he map 

grant durante Viduitate, tho ſuch a Gant were never made befoze; 

yet becauſe at moſt it can go no farther than Cuſtom warrants, and 

that poſlibly it may determine ſooner, it is good, ſo far of the Gꝛant as 

to go to himfo2 Life is good; and if the CTloꝛds, and for the Lives of A. 

Void Clauſe, and B. be repugnant oz void, let them be rejetted, fo2 a void Clauſe 

wulll be the ſame as ik it were not in at all. Hob. 171. makes a Diffe- 

rence where C enant fo2 Pears grants all his Eſtate, Habend' after his 

Death, the Gzant is good, and Habend' void; but where all is one 

lntire Sen- entire Sentence, as if he had granted his Eſtate after his Death, 

CENCE. there the Oꝛant were all void: And ſome Books make the Difference 

| where an implied Eſtate is granted in the Pꝛemiſſes, fo2 that may be 

avoided by an Habend' ; but otherwiſe of erpzels Eſtate, as if Feoff: 

Deed void by ment be to A. Habend to him and his Heirs after Death of B. the 

the Habendum. Whole is void by the Habend* and it may be Reaſon that where an Ha- 

bendum may encreaſe an Eſtate, that it may likewiſe avotd it, if it be 

againſt Law; but here the Habendum cannot encreaſe it, fo2 if it cannot 


make it but fo2 Life, Ideo not deſtroy it, 


If an Occu- There can be no Occupant of a Copyhold Estate foz two Reaſons : 

Copy,ols The firſt, Becaule there cannot be a Tenant of Copyhold, but by 

Eſtar, Sutrender and Admittance. 

2. eren. Secondly, The Statute concerning ſpecial Decupants, does not 

Sid. 136, extend to it, becauſe there were no Occupants could be befoze, and 

137. that the making it now would turn to the Pꝛejudice of the Lo2d, and 
general TUows of an Ai ſhall not be extended to Copphold Eſtate if it 
may pꝛejudice the Low, 

A bare power As to the Objetion, That the Uerdif does not find the Life of T. N. 

exceed. to continue: J anſwer, That ſhall be ſuppoſed to continue ' till the 
contrary appear ; and he quoted ſome Caſes where one having a bare 
Power exceeding that Power, it ſhall be good fo2 what is within the 
Power, and void fo2 the reſt, 1 Inſt. 52, 258. Perk. 189. Letter of 
Attomnep to deliver Seiſin to A. and he delivers it to A. and B. and 
good to A. and void to B. though the making of Livery is as entire 
an At as the limiting an Eſtate can be. 


zac med Holt, Ch. J. and Cur, I the Cuſtombe to grant a Copyhold Eftate for 
gront for 3 thꝛee Lives, the Loꝛd in Fee of the Manoꝛ cannot exceed that, and a 
1 Low at Mill of it may go ſo far; fo2 it is not material what Eſtate the 
sent for one. Iod has in the Manoꝛ; and ſure he that may grant koz thꝛee Lives, 
may grant fo2 one Life; as i Cuſtom be, that he may grant a Copy: 
hold in Fee ſolummodo, pet he may grant in Tail, fo2 Life, o2 Years; 


s any 


pm 
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and here the thꝛee Lives is only the Extent oi the Cuſtom, but not 
to bind a Man to the Fozmality at an Eſtate fo2 thꝛee Lives. 15 
Cuſtom in this Cafe conſiſts of thꝛee Parts: 7 


1. The Conftitution 02 Creation of the Ettate, viz. that it be by How this, 
Copy. J 4 

2. The Extent of it; that it ſhall not exceed thee Lives. 

3. The manner of granting it, that if it be to thzee, that they 
wall not take jointly and in præſenti, accozding to the Courſe of the 
Common Law; but that the firſt named ſhall take all fo2 his Life, 
and the ſecond all £02 his Life, and ſo of the third. 


It the Cuſtom then enables him to let fo2 thꝛee Lives, it will ena- Vid. 4G. : 
bie hum to da it fo2 ons; as if the Cuſtom-were to grant in Fee, he Len, . 
mighe leaſe fo2 Life, Remainder fo2 Life oz in Tail, Remainder in Cro. EI 323, 
Fee, fo2 the Cuſtom ts not to grant one entire Eſtate in Fee; if the io . 
Cuttom be to grant fo2 Life, he may grant durante Viduitate, tho! g 
that be another Limitation than fo2 Like: And generally where — Jargon 

Cuſtom is to grant to thꝛee fo2 their Lives, Habend. ſucceſſive ficut r „ 
nominantur, there likewiſe the Cuſtom is, that the Tenayt in ]Poſſef: ocber Limi- 
ſion may by the Surrender of his Eſtate defeat the 1 emainderg. n. 


And the Chief Juſtice put a late Caſe in this Court, where upon a Reminder 


ſpecial Uerdi# this Cuſtom was found, and the firſt of the thꝛee pur⸗ and e 


Tenant. 


chaſed. the Manoz; and the Queſtion was, TUhbether inaſmuch as 
he had a Power to fruſtrate the two Remainders by Surrender, he 
by his Purchaſe of the Mano2 had extinguiſhed them? And there jt 
was held to be no Merger oꝛ Extinguiſhment of the Eſtate, becauſe 
the Cuſtom of deſtroying the Remainders ts confined to the Fozma⸗ 
lity of the Surrender, and the Purchaſe of the Manoz, though it be 
between the Parties a Surrender, yet it ſhall not be conſtrued as 
ſich to other Purpoſes, viz. to deſtroy the Remainders; and if the re the Grane 
Gzant had been only to T. N. in this Cale fo2 his own Life, that had bad been 2 
been good; and if he had granted it to another G2antee, he would be 1 r Mr 
Tenant pour auter Vie ; and why may not that be by the firſt Gꝛant 

as well as by mean Grants? J cannot tell; fo2 this is no Eſtate capa- 

ble of Occupancp; and if the firſt of the thice commit a Foxfeiture, 
he in Remainder ſhould not enter, but the Low ſhould enter, and hold 

it during the Life of ſuch firſt Tenant. And as to the Objeckion, That Heriot not 
the Þeriot would be loſt, that is not ſo; fo2 the Lozd would have a 

Hertot upon the Death of every Tenant,andupon the Death of T. N. 

here, and he is the only Tenant; and though he has none on the 
. Deaths of the Ceſtuy que Vies, it is becauſe they are not Tenants. 

And as to the Objetton, That the Jury does not find the Life of T. N. 

it would be neceſſary to aver it in Pleading, but not in a Uerdif ; and 

we ſhall not intend him dead, efpeciallp when the Plaintiff makes 


Title againſt him, and OT ought to alledge On Death if the 
Truth . 
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It 7. N bd But ſuppoſe T. N. had become a Bankrupt, and this Eſtate be al. 
become » ſigned, Reſp." Suppole it were to thzee, ſicut nominantur ſucceſſive, 
Vid. 1 Daa. und the Tenant in Poſſeſſion became a Bankrupt, ſhall not the Cale 
Abr. 691. be the lame? fo2 Aſſignee ſhall be Tenant pour auter Vie. And the 
g Objedion will be the ſame, fo2 this is a Conſequence upon the Inter. 
pꝛetation of the At of Parliament, and ſhall not at all pꝛejudice the 
Lozd; fo? if the Aſſignee dies during the Like of Coppholder Bank: 
rupt, there will be a Caſe out of the Cuſtom by the Tranlmutation 
Aignee in Of the Tenant by the Ack of Parliament, and pet the Lo ſhall have 
no better his Heriot; ko it never was the Intent of the Statute to put the 
Condicion. Alllgnee in a better Condition than his Paincipal, whoſe Eſtate he 
cipal. has, would have been in, no2 to wozk an Alteration of Tenement 
5 to the Pꝛejudice of the Low: This is ſuppoſing the Coppholder ſur. 
viving ſhould not have it back again; and ifghe ſhall have it again 
upon the Death of Afignee, during his Life, then the Lozd by oy. 
ginal Cuſtom ought to have Hertot, and a ſubſequent Ack of Bank. 
rupcy (hail not deteat him of it; and if the Coppholder had died, li. 
ving the Aſſignee, and thereby his Jntereſt determined as ſome thought 
Q it would, Q. Who ſhould pay the Heriot ? But upon this Point 
they ſeemep cautious of delivering any Opinion, but reſerved them: 
ſelves till that Matter would come to be a Queſtion, fo2 they ſaid it 
was wozth Conſideration. 
If Aſiggvee Powell ſeemed to incline, That if Aſſignee had died, living the 
ag os. Copyholder, the Loꝛd ſhould immediately have the Land; fo2 the whole 
holder. Intereſt of Copyholder was veſted in him by the Statute ; and Powys 
thought, that upon Death of Copyholder the Eſtate of Allignee would 
determine, though the Ceſtuy que Vies were living. 
NoOccup-ant Pere it was agreed, That if the G2ant had been to A. fo2 the Lives 
of + ©PY"gf B. C. D. and A. dies, the Loꝛd ſhould have the Land again, tho 
- a ſpecial Cu-ARainſt his own Limitation, becauſe there can be no Occupant of a 
tow. Copphold Eſtate without a ſpecial Cuſtom ; and this would be no Yil- 
chief, becauſe the Faller would be on The Side of the G2antee only: 
Foz if Rent be granted to one fo2 thzee Lives, and he dies without 
Diſpoſition, living Ceſtuy que Vies, yet Gzanto? ſhall hold the Land 
No Occu- Diſcharged, becauſe Occupancy cannot be of a Rent, fo2 that anly can 
Resch be of Lands which paſs by Livery, whereby the Freehold paſſed, and 
5* ſhall not revert again till Limitation be determined, and it is fo2 the 
Per Cur”, The luke of a Præcipe of a Stranger; and per tot' Cur', The Gant held 
roy 6. good. And the ſame Dbjetion of Bankrupcy might be made in Ven 
& Howel's Cafe. ; 


7; 


Leonard and Stacy, at Guildhall, coram Holt Ch. J. 


Vid. Potts,” Þ DE Caſe was; A Cheat bought a Quantity of Goods from 
139. the Defendant upon Credit, and ſold them to the Plaintiff: 


Replevin P- The defendant diſcovering that he was catched, and that the Goods 

dant's being Were come to the Plaintiff's Warehouſe, takes out a Replevin out 

cheared in of the Sheriff's Court in London, and with ſeveral others takes the 
2 | | 


Goods 


Bargain, 


—— 
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Goods again, and to: this the Plaintiff bzought Treſpaſs, And in 
this Cale, Holt, Ch. Juft, ſaid; | 


1. That in Replevin, il Pꝛoperty be claimed, and notwithſtanding [Viator 
Party replevies, Creſpaſs will lie, and the Claim 02 Notice ok Pꝛo⸗ S.. 5, 94. 
perty ſhall be the (ole Iſſue. 2 Lev. g2. 

2. Chat whereas ſeveral are declared againſt, and ſome under a 
Simul cum, to take off the Evidence of thoſe that come under the Si- 
mul cum,  fomething muſt be pꝛoved againſt them, and likewiſe Endea⸗ 
vours uſed to take them, as Pꝛoceſs taken out againſt them, &c. 

3. I Treſpaſs be againſt two oꝛ moze, and one demur, and another 
ends to Iſſue, the Damages aſſeſs'd upon the Iſſue ſhall affect him 
that demurr'd, ik the Demurrer be ruled againſt him: So ik Creſpals 0 
be fo2 breaking Houſe, and entring into a Cloſe, againſt one who 
pleads Not guilty as to one, and demurs to the other, there the Jury iu. 20d D. 
muſt find Damage ſeverally fo2 the Mot guilty, and conditional upon muccer. 
the Demurrer: So if there be two Defendants, and they vary their 
Pleas as to the Parcels in the Declaration. Some of the Oefendants 
here would give Evidence, that they were no farther concerned, than E 
as Appzaiſers to appraiſe the Goods, To which the Chief Juſtice an- ab ing X 
\wer'd, There could be no Ippzaiſement in Replevin ; and if there could, in Replevio- 

that however here the taking being toztious, he, being there all the 
while, would be guilty ofit; beſides, if the Law gives a Yan a Licence biegt de 
fo2 the doing a Thing, in Treſpaſs you muſt plead it, and not give it 
in Evidence upon Mot guilty. 


Barber verſus Dennis. S. C. 1 Salk. 
74 5 $4, _— 
YE TWidow of a Waterman, who, as was bald, by the Uſage an Appren. 4 . . j 
of Watermans-Hall may take an Apprentice, had her Appzen: rice co W 2 
ticetaken from her, and put on Board a Queen's Ship, where he carn- —_ 
ed two Tickets, which came to the Defendant's Hands, and koz 
which the Miſtreſs bꝛought Trover : And it was agreed, The Action 
would well lie, if the Appzentice were a legal Appzentice, fo2 his Pol⸗ 
ſeſuon would be that of his Maſter, and whatever he earns (hall go to 
bis Maſter. But it was objetted, 1. Chat the Company of Water- E«cends nor 
men is a voluntary Society, and that, being free of it, does not make *2 - +544 ogg 
a Man free of London: So that the Cuſtom of London, fo2 Perſons * 
Under Dne and twenty to bind themſelves Appzentices, does not er- 
tend to TUatermen, which was agreed by all. Then it was ſaid, The 
ſuppoſed Appꝛentice here was no legal Appꝛentice, if the Indentures be 
not enrolled purſuant to the Ac of Parliament of 5 Eliz. and if he were 
not a legal Appzentice, Platntiff had no Title. But Holt, Ch. J. laid, b. Ky one 
De would underſfand him an Appꝛentice oz Servant de facto, und that Tickets, Dc. 
would ſultice againſt them being TUrong:doeecrs. 


Note, In another Caſe, which was Action of Covenant againſt an 


Ipmentice fo? leaving his Service, Holt, Ch. Juſt. held theſe two 
oints : 


1 That 


| 
( 


If a Maſter 1. That if a Walter voes licence his Apprentice to leave him, he 

may recall cannot after recall that Licence. Ol ll ls 7 

to en Ap. 2. That if a Maſter bzing Covenant fo2 leaving his Service at 

prentice, Ge · ſuch u Time, and Defendant juſtifies by Uertue of à Licence at that 
Time, the Matter cannot upon that Deciaration give Evidente of a 
Leaving him at another Time, fo2 there the Time is material, and 
is not bike a tranſitoꝛy Matter in Treipals. Ne 


Brigs verſas Collingſon, in C. B. k 


Treſpaſs for Reſpaſs foz bzeaking Plaintiff's Houle, and entring tnto it, and 
evrringPlin- '} taking and carrying ſuch and ſuch Goods to ſuch and ſach a 
and rallng Ullue: Defendant pleads Not guilty ag to the bzeaking the Houſe, 
zwey bis and juſtiſies quoad entring, taking and catrying away the Goods; fox 
Goods, e that K. is an ancient Bozough, in which there is an ancient Court 
1 to be held by Uertue of Letters Patents, & conſuetud' Cur' præd', 
every thee Weeks on Thurſday ; and that it has Conuzance of all 

Debts and Aﬀtons ariſing within, &c. not exceeding 401. That ſuch 

Juſtification a'Day and Pear J. S. did there levy a Plaint fo2 151. againff the 
by Proceſs of Htaintiff fo2 a Caule ariſing within their Jurisdidton, found Pledges, 
Court for and made Pꝛoteſtation to follow, &c. That thereupon a Pꝛocels wag 
Appearance, H{refed to Oefendant to ſeize his Goods and Chattels, in oder to 
but nf hying him to appear; that by Uertue thereof, they did attach him by 
c:rrying his Goods and Chattels in the Declaration mentioned, and them 
them away, ſafely kept to the Intent to compel an Appearance: gud on Detnur- 


ue ter to the Plea, Carthew took ſeveral Exceptions : 


145. 
3 Lev. 181. | 
1. They ſhcw the Court to be held by Letters Patents and Cty 
ſtom, whtch is repugnant. A 5 
Obi. yi. . 2. It is lald to be held accowding to the Cuſtom of the ſaid Court, 
exjus, if tra. which ig abſurd ; fo2 it ſhould be, by Cuſtom of the Gili o2 Bozough 
verſable. in which it is held. 3 * 
| 3. It is not ſaid, the P?oceſs was delivered to them, lo as they 
might execute it; and the Virtute cujus is not traverſable, and there⸗ 
foe in all Pleadings where the Sheriff juſtifies by vertue of a Crit, 
he alledges, that befoze the Execution the TUrit'was delivered to him; 
1 5 and the Virtute comes after, otherwiſe any Body might take upon 
Wir. > himlelk to execute a Writ ſued out, though not delivered to him. 
4- The Attachment ought to be moderate and reaſonable, as to the 
Calue of 12d. 18 d. 02 25s. at firſt; and if he div not appear upon 
that, to double that infinitely, and here they have taken all the Par⸗ 
ty's Goods ; fo that if we had come with Affidavits of this Oppzeſſion, 
you would have granted an Attachment fo2 the Abuſe; and if one abu⸗ 
Licence of ſes the Authozity the Law gives him, he is a Treſpaſſer ab initio, fo? 
Ts, G. the Diverlity is between Licence of Law when abuſed, and adual Lt- 
$75 14% cence of the Party: Vid. 8. Co. 146. Carpenter's Caſe. 
5. Te charge them in Declaration with having taken the Goods, 
and carried them away; and they juſtify only the taking, and ſay no- 
thing as to the cattying away, 


6. Though 


— 
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5. Though they were aware, they muſt ſhew a Return; fo2 when- Return of the 
ever the Sheriff, 02 Dfficer to whom the Writ is direxed, will juſtify Mar ast 
under it, he muſt ſhew a Return, otherwiſe if under Batliffs.to She- 
riff, Cr. Car. 446, 447- and here they only ſap, Debito modo retornat', 
which might be if they had returned nulla bona : And Court could not 
malle them mend oz change it. 


Prat contra. As to the firſt Exception; Te ſhew the Court was 3%. Court 
held by ſeveral Letters Patents, and we need not chem by what King held Þy Lec- 
02 Queen, oꝛ the Date of them; and as to conſuet without tempore gg. 
cujus, &c. it does not imply a Preſcription, but only an Uſage. 

Objection. Not [aid the Pꝛoceſs was delivered to Defendant. 

_ Anſwer. e ate upon a general Demurrer, and we lay it was di · General De- 
rexed to us, and that by Uertue of it we leiʒ ed them, which is impoſ⸗ 
ble to be true ik it were not delfvered to us. 

Objection. But they ought not to take ſo much. 

Anſwer. The P2ocels is to attach him per Bona & Catalla ; and 
the Law does not define how much they ſhall take; and it is in Plain- 
tiff's Power to have all by giving an Appearance, and they are only to 
be a Pledge fo2 his Appearance tn the mean time. 

Objection. Te ought to make a Return true, and we have ſo 
done ; fo2 when we confeſs that we have taken the Goods, and alledge 
a Return Debito modo, that mult be accoꝛding to Truth, Return da 

Trevor. Ch. Juſt. You have not anſwered the carrying away, ſo it Goods oughe 
is not within your Not guilty, no2 admitted by your Juſtification; foz bee 
if you juſtified the carrying them away, perhaps you would have given away til Fi. 
them a new Cauſe of Demurrer, fo2 they ſhould not have carried them luce of 4e- 
away till Failure of Appearance: As to the Exceſs, that will not **** 
make tt a Treſpaſs, fo2 that is only an Jrregularity ; and your ſaying 
in the Declaration, that they were of ſuch Ualue, is nothing. 
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Curꝰ accord', and ſeemed ſtrong fo2 the Plaintiff fo2 Want of Anſwer 
to Aſportation' ; but gave him Time till next Term to maintain it. 


Biſhop of Durham verſ#s Ladler, in B. C. 


D E BC was upon a Bond, conditioned fo2 the Obligozs Submil⸗ er. mw 4 
ſion to the Church: The Bond was given in the Pear 1693. «© « Biſhop | 
and there being a general Ack ok Pardon ſince that Time, the Queſti- fo: Submil- 

on was, CUhether ſince that A# took away the Offence and Ercommu- ®*=* 

nication, it would not likewiſe diſcharge the Bond? And the Caſe of 

the Biſhop of Exeter and Sterling in my Lozd Hale's time, now in 

Levinz's Reports, was remembꝛed and ſaid, That there never was any yia.:Lev.36. 
Judgment upon the Roll ; and it went over to be ſpoke to this Term. 


1 


Michelſon 


A x 
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Michelſon vreſus Cawley, in C. B. 


Cote for an © M M Aﬀtion upon the Cale, fo2 the Eſcape of one taken upon the 
Elcape oa F P2oceſs-of an inkerio: Court. Plaintiff declared, That he le 
bacio. Died a Plaint ſuch a Day, &c. That Pꝛoceſs iſſued, and iwas delivered 
rior Court. to the Defendant, who, Virtute thereof, took the Party at ſuch a 
Place, &c. and ſiiffered him to eſcape, per quod, Go. at) 

And the Exception taken to the Declaration was, That it did not 

thew by what Authozity the Court was held, and then the whole Pꝛo⸗ 

ceedings were void, and therekoꝛe the Impꝛilonment was falſe, and 

the Eſcape no Dffence oꝛ Injury to the Plaintiff: And fo2 this wag 
$ Co. 133. Quoted Turner's Caſe, where, in pleading a Judgment in an inferio? 
Vide Vavg. Court, the Party was fozced to ſhew the 'Quthoaty: of the Court, 
Fel, And to give it Jurisdicton. And if la in a Plea in Bar, which ig 
Cr. El. 499. good to a common Intent, a ſortiori; it will be in a Declaration 
Cr. Jie 184, which charges the Party, and therefoze muſt be certain to al 
£9353; Intents: And here if there were no legal Court, on ik it wanted Jy 
J kisdiction, the Dfficer would be liable to an Adton ok Falſe Jmpiſon- 
ment, and likewile to an'Efcape. And it was ſaid,' That it is eſſen: 

tially neceſſary, let the Plaintiff be a Stranger oꝛ Pup, to give the 
n . 0977003909 rape toy Oo ner 


If « Sanger, To which Carthew anſwered with this Diverſity, That any whois 
' oughr to Alt Officer of the Court, oz af#s under the Authozity of it, and by 
| . Au- Conſequence ought to be conuſant of it, ought in Pleading to ſet it 
2 kozth; but Strangers, as the Plaintiff'ts here, need not do it 
2. The Plaint, Pꝛoceſs and Arreſt, are only Inducements to the 
Action, and the Eſcape, whereby, &c. is the Subſtance; theretoze it 

ſuffices if the Subſtance be well ſet fozth, and that is done here. And 

fo2 this he quoted the Cale of Hodges and Moyſe, 1 Cro. 45, 46. 

Beſides, he urged that this would be the Cauſe ol Reverlal oꝛ Jrregula- 

rity, yet Sheriff could not take Advantage of it. Vid. Cro. El. 895. 

| 2 Mod. 195. and Gould and Stroud, Mich. 2 W. 3. in B. R. where, 
Vide poſtea. in an Eſcape againſt Sheriff, it appeared that the acion was bzought 
upon a Judgment in Weſtminſter-Hall by an Adminſfiratoz, and that 
Adminiſtration was committed to him by an Dwdinary of another Dio⸗ 


ceſe, ſo as it was utterly void; yet Plaintiff had Judgment, 


Items ve . Trevor, Ch. J. and Blencoe, conceived the Law to be, That where: 
ought to. Eber one juſtifies by Uertue of Pꝛoceedings of an inferio2 Court, 0? 
ſhew the Ar- MAKES it a G20UND fo2 an Anion, he ought to ſhew the Authozity by 
ory of ie mhich the Court is holden, and that the whole Pꝛoceedings were the 
Sil of the Afton here, and if that were actually void, that the Jlatn- 
. tiff ought not to have Judgment, tho' Officer cannot take Advantage 
upon Erro2 in j#2oceſs ; but they doubted whether the Dekendant, ha⸗ 
ving taken upon himlelk to arreſt him, did not thereby make himlelk 
able to an Eſcape. But Tracy” ſeemed to differ from them, upon 
the Luthozity of x Cro. 46. And it was Cur' adviſare vult. Wn 

8 p Eo 


= . 4 * 
4 * 3 5 4 C % # # a - * ” 4 _ 14 1 * wy . 
1 4 yy 8 — 5 . ; * 6. . .* 15 \ 3341 * - @ Þ 2 * > o "IF, - F : * 7 
P "#4 4 - + + * SS #4 3 = , Ss : * . $3 5 , * ; 


B. K. 3455; ; 


13 - bie bee f h EE 


9 


| Warren verſus Mathews, 23 . A 4 1 Salk, | 


5 


Per Car." —Uery yy of common e WT b with lawful ll 
| Nets, &c. in a.navigable River, as well as in the Fifids: 
Sea, and the King's Gꝛant cannot bar them thereof ; But the Crown Vid. Salk, 


only. mw a Right to Rbyal. Fiſh, and that the "King may ohnly ©” 


Nt They alſo held, That let. the Pzoſecution be never ſo malicioutly Malicious 
carried on, pet it there be pꝛobable Cauſe.oz G20und fo? it, no Acton Vid.ont 57 
in eee n will 1 Vide I Salk. 4 15. contr. 5 


55 init q £ Saunders wy Methuiſh. ne Ante 16, 


* ; * - o . 
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Elhuich had got an unknown Perton to allume the A ale of [a BjeQment 
- Tenant in Poſſeſſion, and to perſonate him in-receiving a De. ont #5 

claration in Ejetment, and upon the uſual Affidavit tricked the Plain (foo. 

tiff out of his Poſſeſſion; and the Matter being made out by Affi- 

davits, and even by the Affidavits of the two Comrogues, viz. the 

that. delivered, and the other that received the Declaration, 5 ALS 
ourt ordered Reſtitution; fo2 no Mans Poſſeſſion ought ta de bl 2 
irbed upon the Affidavits of ſuch infamous TUitneſſes.. And Mel- 3 

1 5 the Plaintiin.Ejeitment, attending, was committed; ta an- ,, opment 

wer Juterragatozies; f02 Holt, Ch. J. aid, When one is put to An- * 

ſwer Interrogatories for a Fact fully proved againſt him, he ought. to 

anſwer in Cuſtody; but where it is any thing doubtful: the Courſe 

is t put Him to anſiver,; that is, to bind him by Recognizance. to 

anfyer-' And in ejther;Caſe, if they; purge themſelves upon Oath, 

they are diſcharged ; but they may be p2oſecuted fo Perjurp if they 

{wear falſe. And if the Interrogatoꝛies be not exhibited in four Days, 

by Courle of the Coutt:#hep are ae = 
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2 were taken up by a (Uarrant from my Lod.Digh-Steward, Contempt 
638531; Treafurer;'' Controlier, and Clerk of the Green-Clpth, ſetting dd the 1 
ch a Complajnt made to the Board af Green Cigth, ok d kaxthie . 
Entry made by them into a Houſe in Sggtland-Vard, m the Queen's Place # 
Royal Palace of Whitehall, riotouſly, and fn Contempt of the P2t- dad t Nod. 
vilrges ol the Queen's Patace;aud without Warrant from the Green- 169. » Mod. 
Oldth.” The CUarrant was direted,” Portatoribus Virgarum Hoſpitii r 
the Queen, aud they not giving Bail; mere committed to Lovet, * + 


Poꝛter of the Palace, to receive and keep them till they gave Bail — 01 
„ at t the next ny to be held fo2 the Urrge, 02 till > 2: 


be; ina. 18,19. 


mn 
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Vide infra. he received further Direfttons from the Board of Green. Cloth; and 
| being bꝛought up by Habeas Corpus, Return was made of a Commit. 
ment fo2 the Cauſe afozeſaid, by the Perſons afo2eſaid, all which 


were returned to be Juſtices of Peace fo2 the Uerge. 


: Obj. To Mountague took theſe Exceptions: x. The Warrant ſets fo2th an 
the Auth®- Tnfozmation made to this Board, without ſhewing what Board; 
G25 Clocb. and if it had expzeſſed the Board of Green-Cloth, it had not mended 
the Matter; fo2 as ſuch their Power is only over the Servants of 
the Family, and over none elſe, even in caſe of Treſpaſs o2 Blood: 
thed, 02 any other Bꝛeach of the Peace; fo2 that which gives them a 
Power is the Statute of 33 H. 8. c. 12. and therekoꝛe they have no 
farther Authozfty than that act gives them. 
. That the 2. The Queen did not then atually reſide -thete, no2 does it ſet 
Queen 4d fozth that ſhe did, and it cannot be ſaid a Breach of Paſvilege, fo; 
there. two Reaſons: 1. The Queen's Honour is as much concerned that 
the Pꝛoceſs of Law ſhould be duly executed, as in the Paivilege of 
All Privi- her Palace, 2. By the late A# of Parliament all Pzvileges are 
leges taken taken away; and that Att is to be conſtrued favourably in the Execu- 
Y * tion of Jultite. | 
3. If it be ſaid, that they have Conuſance of it as Juſfices of 
Peace, they ſhould have committed them as ſuch, and under a pꝛoper 
Dfficer, as Conſtable, &c. 
No legal 4. TheConcluſion of the Commitment is not legal; foz it ſhould 
Commit- he, till they are delivered by due Courſe of Law; but this is, till 
to Time. they find Surety for their Appearance at the next Court of the Verge, 
- and not fafd when that is to be, oz that ever there will be any. 
The Privi- 5. They ap, it was in Breach of the Paivilege of the Queen's 
keen ſet. Court, but not what thoſe Paivileges are, that the Court might 
judge whether this Fact be againſt them. 


Argument Attorney-General: Foz the Return, the Authozity of the Party 
For the Re- committing never appears upon the Commitment, but always upon 


the Return, and that is the right May. 


Objection. They have no Power to commit as a Board. 

Anſwer. Jt is not neceſſary to enquire into their Power as they 
are a Board now, fo2 tho" they meet there about other Bulinels, 
pet their being there does not make them ceaſe to be Juſfices of the 
Peace, and they have their Seflons fo2 the Uerge, and the Commit: 
ment is, till they find Surety fo2 their Appearance at the next Sell 
erg ons of the Uerge. It never was the Intent of the late Statute to 
* Nod. 75. expoſe the Queen's Palace to the Diſozder that often attends Execs 
1 Mod. 76. tion of Pꝛoceſs: And he quoted Jacob Hall's Caſe. 


vid. 3. Int. There needs not an Act of Parliament to make a Palace, foz it is 
+ o. Fil. the Ring's Right to veclare a Royal Palace, and the Paivileges fol- 
lips Regale Tow of Conſequence, and Ring William declared Kenſington a Pa- 


neceſſarĩum. | 
Cap. I, K 3. lace, 5 Mar 


= 


* 
. — 


* — ” * 
— 46 


Tem S Mich. 2 Anne, in Bn GS 


Warrants are not like Pleadings, as being made by Petſoiig of nde 
Nr, * Execution ot the Law, but have not the nic „ 
Ante "4 a Meer: pi Es Hh Ooh 9; 51e. 
Commitment till he ind Bat, 02 Commitment generally f 3 
Want of Bail, is the ſame; foz whoever is committed fo? (tant ok cn Bail 
Bail, is in Truth committed till he find Ball. | TY 

CUbere-ever there is a Palace, the Pztvilege of a Palace is incident 
to it, whether there be an actual Reſidence oz not; and the Act of 
33 Hl. 8. c. 12. was needleſs, tho' it makes this Caſe the ffronger, 
and that Statute ſetting Limits to Whitehall, ſhews thete are local 
Piivileges belonging to the Palace; and what can they be fk not 
that ſomething may be lawfully done elſewhere that may not be lo 
there? And this heing in the outward Part of the Palace makes no 
Difference, fo2 they ſhall ſet no other Bounds to Puvileges than the 
At hag done here. IE adit a 


Holt, Ch. J. It need not appear in the Warrant 92 Commtt⸗ 
ment that they were Juſtices of Peaee, but is always upon the Re: Upon the 
turn, and theſe Fellows are very wilful, fo either they ure right 02%" 
wong, and why may not they find Ball, and have the Batter detcr- 
mined legally? There is a Commiſſion of Oyer and Terminer, and 
a Commiſſion of the Peace fo2 the Gerge; and the Low Steward 
has only a Commiſſſon fo2 the Houſhold. The Matter therefoze will 3 
be only this, Whether this being done within the Queen's Palace, The chief 
and not ſaid the Queen was atually reſiding there; that is, Uhether un 
the Puvilege be not confined to the Reſidence ? And another Quettt- 
on will be, in caſe it be confined to a Reſidence, What will amount 
to a Reſidence 2 Fo? ſuppoſe the Queen were at Windfor, and a Mut⸗ 
der commited at Whitehall, Should the Lozd Steward judge of ft 4s e the 
upon theStatute of H.8 ? O; ſuppoſeft were now at Wincheſter >To Nas. Ref 
which the Attozmmep put the Cale ok Burchett, 3 Inſt. 140. who killed 
hig Keeper in the Tower : And tho' the Ring did not reſide there, pet 
becauſe it was in his Palace, his Hand was cut off firff, and after he 
was hanged. And tho” the Cows of the Statute be, [ Oꝛ other Houle 
wheee the King is reſident,] thoſe TUows are only to give the ſame 
Paiviteges to Houſes that are not Palaces during the King's Reſt- 


As to the Dbjetion, That they ate committed koz not giving Se- 
Curity to appear at the Seſltons of the Uerge, and it daes not ap- 
17 71 that ther have JuriCdfiion of it, we are judicially to take No-,, 0 
tice of all Things belonging to the Dueen, and by Confequence of a;@; +. 
= Power and Jurisdidton of the Semon of the Gerge of the gn 
alace. 3 
Powell. Sure the (Vows [ Other Houles where the King rendes) is 
only applicable to Houſes, not Palaces, and ſure the Pzivilege of ?f che Pri. 
a Palace is not confined to adual Reſidence ; and he'inſiſted on Bur- {<8*Þ< cor 
chett's Cale afo2eſaid, and the other two Judges ſeemed of that Opt- fgdence. 
nion: And beſides, if it were confined to a Reſidence, the Queen's 
Secretary of State keeping his _ here, would be good 9 
| 2 0 
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Vide Infra. of a Reſidence, And Powell ſaid, he had known Arreſts condemned 

Arreſts in koꝛ being in Whitehall without Leave; andif Arreſt be in Weſtminſter. 

w:fminjer. Hall, fitting Court, it is a Contempt; and why may not it be the 

__ ſame if in the Queen's Palace, to the Diſturbance of the Queen 

oz her Servants ? And the Conſequence might be very dangerous, 

to ſuffer a Number of Fellows in a rude Manner, under Colour of 

Pꝛocels, to enter into the Queen's Palace. Jt is true, we do not know 

in this Court that Green-Cloth have Jurisdition here, but they are re. 

turned to be Juſtices ofthe Peace, and we know there is a Commiſſion 

Officers of of the Peace, and of Oyer and Texminer, fo2 the Uerge, which have 

2 of Power to puniſh Riots, Treſpaſs, &c. He ſaid further, That the 

Peace, Ce. Marſhal of the Queen's Houſe, is the Gaoler, and that the Commit. 

ment pꝛoperly ought ta be to him; but perhaps «it might be to the 

Commit- 0 Potter, in oꝛder to carry him to the Marſhal, as in this Court to a 

Marſhal, Se. Tipffaff; but ſtill the Commitment ought to be to the Parchal and 

their Authozity is to commit as Juſtires of Peace, and not as a 

Board. It is true, if the Commitment, had been by them generally, 

we would have underſtood it to have been in that Capacity that they 

, lawfully could do it; but whether they have not tied it up to'their 

Power as Board of Green-Cloth, ſo as to leave no Room fo? ſuch 

Intendment, is a Queſtion, However; ik the Commitment "ſhould 

be bad fo2 theſe Faults, we may indeed diſcharge them of their pꝛelent 

- . Itpaiſonment, and bind them to appear at Seſſions of Green-Cloth; 

Commit- * ag ik Commitment be ta New-Priſon, it is not lawful, as not being 

Priſm. A legal Gaol; pet we will not ſet the Party at Liberty, but commit 

Univerſal him legally by Uirtue of the Univerſal Power of the Court: And 

1 of tho' this Pozter be not a pꝛoper Officer, we may remand him to him 

© - till we conſider. ok the Matter, and ozder him to be brought up 

again by Rule, and all Matters to ſtay in the mean Time as they 
RG a BY 5 3 

Court re. And after the Return was filed, tho' they offered Bail fo? their ap⸗ 


manved the pearance here the laſt Day of Term, yet the Court remanded them, 
without Bail. ND gave Rule fo2 the bzinging them up. two Days after, and wonld 


not bail them in the mean Time. wa: 


Note, The Chief Juſtice upon this Occaſion owered the Recozd 

3 Inſt. 140. Of Burchett's Attainder to be bzoughr inro Court, and it is Mich. 15. 
& 16. El. Ro. 2. and there is no Judgment there that his Hand ſhould 

Nota. be cut off, tho' the Chief Juſtice ſaid his Hand had been in Truth 
Vide 2k 3. cut off, and ſo is my Low Coke and Stow's Hiſtoꝛy, and nothing 


13 & 19 E. ; fkütther was ever done in this Matter that J have found. But vide 
F. judgment Poſtea. | Ws ö g b n 

174. 51 E. 3. | 

F. Coron. 280. Dyer 188. St. 25 E. 3. c. 1. and note 33 H. 8. c. 12, Of ftriking in the King's Court.; Inſt. 
cap, Miſpriſion. Philip Regale neceſſarium, 18, 24. Cc. 39 E. 3, 4, 35. Mich. 40 E. 3, 4, 34 Flet. 
lib, 2. 6. 23. Ryley plac. part. 6, 7. 27 Aſſ. 49. Pryn. on 4 Inft. 18, 19. Cotton, C 1 Lev. 106, 107. 
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1 


e 


Overſeers of the Poor of tlie Pariſh of St. Andrews. 8 $ 2 Salk. 


A Oꝛder of two Jullices fo2 one's taking upon him the Dffice ol ir Jutices - 
Dverleer of the Poo? being removed, ſeveral Exceptions w 1 
taken againſt it by Mountague: 1ſt, That it did not appear by it that oed. 
the Party was an Jnhabitant o2 a Houſe-keeper, and pou will nat in⸗Vide Poſt 9. 
tend him to be either; fo2 it is not like the Caſe in Hob. 312. 1 75 
a Man ſhall be intended to be in his Seules, oz a Witneſs cte ible,. 
till the contrary appears: And the Wap were fo2, the Pariſh ta pꝛe⸗ 
ſent theſe Dfficers to the Juſtices to be by them confirmed. - 2. Ex⸗ 
ception was, The Dwer appointed him Overſeer of the Poo? of that « 
art of the Pariſh that lies in Middleſex, (fo2 the Pariſh of St, an- 
rew extends both in London and Middleſex) and fo2. this the Caſe Jong 
of the Houſe of Correction foꝛ Black- heath was relied on. And. the 
Court ſeemed to think the Appointment ottght to have been fo2 the. 


whole Pariſh, but after they might oꝛwer him to meddle only with (ch: 
a Diviſion, r P ith (ep: 


5 i . 47 I40 $4743 H TEELLS | 
Note, Per Holt, Ch. J. at Niſi prius, ut audivi, this Difference ina nent 
was taken: I a civil ackion be brought as Trover koz Goods alter ne. eker 
Recovery, you map indick him fo2 Treſpaſs oz Felony fo2 the ame Tiover, or 

Taking, becauſe the Dffences oz Cauſes of Action are of a dit · not 
ferent Mature, the one civil, and the other criminal; but if th * od 4 
firſt Pꝛoſecution had been criminal, as an Indidment ko: Tres Vid. 7. 

als, &c. and the Crime appears ta be Felony, there you cannot. s 


ave Gerdick o: Judgment on the Jnditment koz 11 rer 


oe * And this, he ſaid, had been adjudged in M2. Luttrell's © * 
ate. F _ hal 
. 1 1 Salk: 23. 
| Jordan verſus Thomkins, , .. 1119 vi 4e 6-64," 


Pier aſſumpſit ko: Meat, Dzink and Lodging found koꝛ a thith ia «ns: 
Perſon; and moved in Arreſt of Judgment, that it would not lie. 1 te iet 
but a ſpecial Adion upon the Cale. But per Cur', It lies againft third Pcrfon. 
him upon the Contrat ; as if A. deſire B. to cure the Hozſe of. C. 

and that he (A.) will pay him ſo much, an Indebit' will lie againſt A. Hob 216. 
and only againſt him; but they agreed it would not lie ko: Money . 


— at Play, but a ſpecial Aſſumpſit; and the Plaintiff had Judg: Vid. pot. 
ment. 25 | 


| N 


. 


Per Cur. If one give a Warrant of Attomey to confeſs a Jud: 


ment fo2 the ſaving Bail harmleſs, tho' the Debt be not paid, he can- 
not ſue Execution bekoꝛe Datnnification, 


2 Smith 


— 
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Smith werſs the Mayor and Aldermen of London. 


1 NE who had been b2oke, a11d run away beyond Sea, had con. 
rion lies for ( ügned Goods to thee Perſons brte fo2 the equal Benefit of 
pearance of a hg" Cxevito2g, two whereof were his Conũgnees, and ſet up a Truſtee 
Jo lf hem to attach the Goods in London; the third Conſignee, to 
n whom nothing Ie due, offered to appear, the other two would not 
peur: And the Court would not reteive the third Man's Appearance 
cep koꝛ all, which he could not juſtify doing, having 


- 


it:, And now a Pauhlbitian was moved fo?, becauſe 


— 
— 
C 


, 
* 


thout be 


Piea. . „% . 
39 23% O 2 } 


of 


=” * . 
* 
Je * 


5 Ch\ he It they refuſe your Plea, your Way is by Bill of 
| ns ; if they p2oceed otherwile erroneouſly, you may have a 
Irit of Exro2,; and we ate not to pzohibit inferio2 Courts becauſe 
n Law, ko in that Caſe the Law gives another 
eme C „ * * h 


When Bill of 1 
Exceptions flo 
or Error. 

1 Salk. 288, 
289. 


Proceſs upon pon an Attachment of Goods there goes a $ci' fa by way of 
n Awed- Girttſhmment, and two of the Garnihecs will not appear; the third 
4. Offers to appear and plead, but is not admitted without appearing foz 
dll. Sure this Courſe is of very ill Conſequence, and here we can 
hape no Bill of Exceptions, becauſe we are not in Court till Appear: 
me; and they will not ſuffer us to appear, though Bill of Ercep- 
1 tions be always of Matter not appearing ot Recoꝛd: And the Court 
- 4+. "ere ſkrong againſt the Cuſtom to compel one Garniſhee to appear 
No ren 5 the reſt ; and here they fafp, There could be no Certiorari, becauſe 
20 12 not pꝛoceed in this Court accozding to the Cuſtom of 
undon. 


bis Ef . And Dee, the Common Serjeant, tald, That in ſuch Cale, if he 


*, ©*-. put in Bail, and waged bis Law alone, that would hape diſſolved 
_ the Attachment: This Caſe was put: Ie Præcipe be bought againſt 
two, and one of them appears, and takes the whole Tenancy upon 
25 himfelf and traverſes the vther's having any Thing, and pleads in 
Chief, he may dy it: And Cur adviſare vult. 


* = 2 , * * F * we 0 « © ; IF 4 * . 
45 na Regina ver ſht Ball. 
os MS. 10 134 | (- 4 i. 1 
. - #4 4 4 . 34 j 7 _ # * . 999 + 


nn. E was charged in the Sherifi's Cuſtody upon an Excommu- 
municant J. I nicato capiendo, ànd committed to the Fleet charged therewith, 
eſcapes. id from thence by Habeas Corpus to the King's Bench, here he was 

kulfered to eſtape; And what cou pe done, was the Queſtion. 

And firſt it was agreed, That ik the firft TUrit were not returned, 
Vid. Antea, they might take a new one, and thereupon take him up de Novo, 
He may be Otherwiſe if it were return d, 1 Roll. Rep. 174. And here it was 
caxen £- "2% doubted, whether there could be a new TUrit in caſe the fo2mer had 
returned, Cc. | not 

3 
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not been return d; becauſe by the Hab' Corp, and Return thereof Vide ate, 
here on Reco2d, it does appear he was in Execution upon that CUtit: dan 2 b 
Jf the Eſcape had been in the pzeſent Barſhal's time, we could make :54, 2. 
a Rule upon him to take him up, but we cannot do it now, the Eſcape 
having been in foꝛmer Marſhal's time; becauſe if the Eſcape were kEle⸗pe in for. 
voluntary, the fozmer Marchal could not juſtify doing it himſelf, and . xaakd 
let us conſider whether we cannot make a Recoꝛd ofhis having eſcaped, | 


whether the fomer Welt be returned, © '& 


Jonſon verfux Shepney. S. c. 1 Salk. 


35- 
f | | Vide ib 

Ship being in Diſtreſs on the High Sea in her Uoypane, put Vid: ance 21, 
into Boſtock in New-England, and there was 2 Shin ig D; 
the Baſter fo2 Neceſſaries z and being libelled againſt here, a Þ2ohi- ref paved 
bition was moved fo, becauſe the Contract appeared to be upon Land, 75 cheMaſter, 
even on their own Libel. And it was urged againſt it, That if the = >q 0p 
Diſtreſs, which occaſions the Contraf, be on Sea, tho' the Things Libel 

be bargained and agreed fo2 at Land, (fo2 it is not to be ſuppoſed "<> 1 


they can be had at Sea) in caſe of Pppothecation they have Juric: - Vent. 32, 


238. 
dition, other wile the Pꝛejudice would be intolerable to Navigatt t Lev. 267. 
And Benſon verſur Jeoffries, Hill. 96. was quoted. DR : > 


G10. ante 12 


Holt, Ch. Juſt, When a Shfp is in Diſtreſs in her Uoyage, and Vid. Hob. 12. 
hypothecated fo2 Neceſſaries, we allow the Admiralty a Jurisditton, 310m Lib 
foz there is no other Cay koꝛ him to have Credit but that, and they e 6.1% 4. 
can have no Remedy by our Law againſt the Ship; and this Potnt 3 Med: 244. 


was argued and refolved by all the Judges in the Cale of Croſtwick mini bz 


verſus Lowſely, 1 W. & M. Vide 1 Salk. 34. the Jong 
iction. 


And Powell added, That though in that Caſe the Libel lald the vid. Hob. 12. 
Contra# to have been ſuper altum Mare, yet the Court took Notice <22**- 
of it as done at Rotterdam; but being in the Uoyage, and occaſtoti'y Vir denz: 
by a Streſs at Sea, it was held well enough within their Jurisdickion; : Lev. 267. 
and that the Þypothecation of Ships ts abſolutely neceſſary fo2 the wel hib 

Preſervation of Navigation ; fo2 the Maſters have nothing elſe to get abſolutely 
Credit with, and they are the only Court can give them Remedy: Jf<<*fry. 
a Ship in Harbour here in England be hypothecated, they ſhall not! Vet. 52. 
ſue fo it there; Baſter cannot at any time ſell, but he may hypothecate Hob. :: 5. 
in Gopage fo2 Neceſſaries: But the Libel being againſt the Ship and probt 5 
Party, the Court ſaid, Chey would ſend a Pꝛohibition as to bim, un⸗ as — — 
leſs quatenus it is neceſſary to make him Party towards the Condeme FN, r. 
nation of the Ship : And lo it was done. 


Day 


* 
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&C 2 Salk... * * * 11 Day verſus Muskett. 

„  enaydFd 43. of 5 ing 
Treſpaſs tem-. Reſpals in time of King William, and ſo laid with a contra pa- 
preg a. J cem of the-preſent Queen; and this was lald to be a Deferip: 


tion ot the Treſpaſs, and an impoſſible One, and therefoze not good: 
Againſt which was quoted 1 Sid. 253. that Treſpaſs in two Kings 
Reigns ought of Right to be laid contra Pacem of both; but how. 
ever, that was but Fozm. But Powell quoted the Caſe of Melwood 
and Leach, 7 W. & M. where it was held fatal: And the Court ſaid, 
That many Actions upon the Cale fo2 Miskeazance are laid contra 
Pacem, and it is not wzong to do o, -as in Actions fo? Muſance. 


1 And at another Day the Court ſaid, That the Omiſſton ok contra 
Detilitier, Pacem might be but Fown, but being put in is a Deſcription of the 
cho help d af. Treſpaſs, which is repugnant, and held that it would be well after 
ter Verdict. TJerdiit ; but it was on Demurrer, and therefoze fatal Vid. 2 Ed. 4,24. 

And the Plaintiff- had Leave to diſcontinue upon Payment of Coſts, 


Vid. Stat.4 & 5 Ann. cap. 16. } 


7 ,- 
9981 
— : 


Vide 5 Mod. - | Battersby and Marſh. 
3 
Abstementte Daintiff in his Bill declared, and called himſelf a Sentleman: 
an Addition L Defendant pleaded in Abatement, that he was no Gentleman z 


% 


ofG-utleman. tg which Plaintiff demurr dt 23 0; 
1 5 238. per Cur', The Plea is good, being confefs'd by the Demurrer ; but 
5 Mod. 304 it being after general Imparlance, they put him to anſwer over. 

_ 


- - Brough verſus Perkins, Trin. 2 Ann. 
Balor uon XX Bit of Erroz of-a Judgment upon Nil dicit n Common Pleas, 
Ialand Biller VV in an Action bꝛaucht ugainſt the Dzawer/ of an Inland Bill ot 
Exchange not Exchange 1 And now Raymond objecked, That inte the Ad of 
proreſted. 9. W. 3. no Damages thall de tecobered againſt the Dzawer upon a 

Bill ol Exchange without a Pꝛoteſt, and therekoze the Ation lies not, 


0 


bere being nne. 
| I mm 30 3000 DIS S993 n 26 JON! nee: 


trop the Aion 


11848 „ 
TEES 


Aut Holr Chi Jute Che Statute never meant to veſt 


. fo2:CUant of a;Ptoteſt, Bat diſly'to dopuve the Party from recovering 
Intereſt and Costs upon un mand Bill again the Diawer without 

Notice of Mon⸗payment by Pꝛoteſt; fo? bffote the Statute there was 

Difference cf thiS Difference between Foreign and Inland Bills of Exchange: If 


Frog +», 30 u Bill were Fozeign, one could not reſozt to the Dzawer fo2 Non-accep- 


tance oꝛ Non-payment without a Pꝛoteſt, and reaſonable Notice there- 

of ; but in caſe of Inland Bill, there was no Occaſion fo2 a P2oteſt; 

but ik any Pꝛejudice happen'd to the Dꝛawer by the Non-payment ol 

Dzawee, and that ko: Want of Notice of Non-payment, which 1 
4 | 0 


* 0 Nrn. 
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whom the Bill is made ought to give, the Dꝛawer was not liable; 

and the Mods Damages in the Statute were meant only of the Da: 

mages that Party is at in being longer out of his Money bythe #0n- 

payment ot Ozawee, than the Teno? of the Bill purpozted, and not 

of Damages fo2 the o2iginal Debt: Aud the Pꝛoteſt was o2dered fo? Proten by 

the Benefit of the Dꝛawer; fo2.if any Damages accrue to Dꝛamer n. 

ant of Pꝛoteſt, that ſhall be bozn by him to whom the Bill is made; 5 dhe Prat. 

and ik no Damages accrues to him, than there is no harm done him; . 
and Pꝛoteſt is only to give foꝛmal Notice that the Bill is not accept. Ante 29. 

ed, 02 accepted and not paid; and if in ſuch Caſe the Damage amount 

to the Ualue of the Bill, there ſhall be no Recovery, but otherwiſe he 

ought not to lole his Debt; but that ought to appear either in Evi⸗ 

dence upon Non aſſumpfit, o2 by ſpecial Pleading; and the Ad is vety 

obſcurely and doubtfully penned, and we ought not by Conftrufion 

upon ſuch an At to take away a Man s Right. Tot Cur' accord!, 

Another Exception was, That the {Urit of Inquiry in Common 

Pleas is teturnable Quinden' Martin', which is always on the 25th pf As to Return 

November, a fir Day, and it is returned as executed the 25th of 3 ie 

November ult* ; that is, on the Day on which it is returnable, and | 

that is Contradictton. 2 


a | 
But Ch, Juſt, Holt. Though Writ be returnable on ſuch a Day, Pots 20. 
yet they never come in 'till the Quarto die poſt, and a TUrit may be 
executed on the Day of its Return: And he agreed; They muſt judi⸗ 
. ciallytake Notice on what Day Quinden* Martini falls, becauſe they 

muſt take Notice of Feſtum Sti' Martini, and on what Day it is, and | 
the Almanack is Part of the Law of England, and ſo of Annus Biſ- Almenack 
ſextilis, and that, it would be the ſame in caſe of moveable Feaſts LEG 
koꝛ the Diverſity between fired and moveable Feaſts is ridiculous ; fo? ac =_ 
ik we judge of fired Feaſts by the Almanack, as that Book that takes Poft. 48, 
the ſity admits, why not of the other? But the Almanack ta 25: 


go by is that annexed to the Common-Prayer-Book: And Judgment Judgmenc 
affir med Per tot” Cur'. Ny, | affirmed. 


. Preſgrove verſus Saunders. Mich. 2 Anne, in B. R. 
oy Rr re St OO : $.C. 1 Salk 4. 
8 Iotr. Mich. 1 Ann. Rot. 47. | 
| N Replevin ko; feveral Things, as to ſame the Defeupant pleads 10 Reptevin, 
i Property in Hitntelf, and to others Pꝛoperty in a Stranger in ant dy 
But; and it -was*objetted, That P2opetty in a Stranger could not may be plead- 
be pleaded in Bar. 1 Vent. 249. 2 Lev. 92. But Holt, Ch. Juft. ed in Bar of 
laid, He remembzed to have heard Hale make the Difference, That if 93155" 
Property be pleadev in Defendant, it may he either pleaded in Bar 02 1e; Ante 69. 
Abatement, if in Stranger only in Abatement ; but that upon great $65 6.05. 
Deliberation it had been held ſince, that there was no Difference nt 
all, foz' both might be pleaded in Bar, acco2dfng to 2 Cro. 519. Sackild 
verſus Sheton, And Judgment was, Plaintiff nil Capiat per Billam, 
any Return awarded per Cur'. Parker verſus Meller. 


Robiſofi 


— ren nn men - 


* s 


— ons 
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2 * Robiſon ver ſus Calwood, 
Poſt 160. 


L : EBT upon Bond fo2 Perfozmatice of an Award, Condition 
When wh A- was ta ſtand to, &c. ſo it were ready to be delivered at ſnch a 
Nee Time; nul Award pleaded, and Award ſet foꝛth, but not ſaid, that it 
red. was ready to be delivered at the Time: And per Holt Ch. Juſt. As ſoon 
Vid. Poſte: gg it was made, it was ready to be delivered, and ſo J remember it hag 


160, 1 Cro. 


541. been adjndged, but it ſtayed upon another Exception. 


William verſus Farrow. 


Feoffment TIE» T upon a Bond laid in London, and Feoffment of Land 
_ in another County in Satisfai#ton thereof ; and Acceptance 
cance pies" thereof in Satisfaction in the ſame Uill was pleaded in Bar, and ſpe: 
on of a Bond. cidl Dtmiurer, fo? that the Acceptance was not lald in London: But 
per Cur, They muſt lay the Acceptance where the Feoffment was, it 
2 Lev. 165. being local; but if it had been a tranſitoꝛy Batter, it ſhould not have 
made it foreign by his Plea, and when ſurh Plea is local, ft ought 
not to be accepted without Dath of the Truth of it: And Plaintiff 
- had Leave to diſcontinue upon Payment of Coſts, 5 


S. C. 1 Salk. | | Lamb verſus William. 
89. ; ; 


Remittit by Ction was in Common Pleas upon ſeveral Damages: The at- 

Attorney, tomey entred a Remittit damna as to ſome, and upon TUrit of 

ben Prins, Etxoꝛ it was held the Attozney could well do it, though he could not 
enter a Retraxit, fo2 that muſt be done tn Perſon, 


Vaughan verſus Company of Gun-makers in London. 


Ichardſon moved fo2 a Mandamus to teſfoze V. to his Place of 
No Mandemus Appꝛover of Guns, and ſetting his Mark of Appꝛover upon the 
for an Appro- Suns made by the Company: And he ſaid, That ſelling Guns not 
ver of Guns. marked was a Forfeiture of their Charter, and that by a By-Law 

made by them they had appointed him an Appzover, but now turned 


him out. 
Vid. Ante» But per' Cur, It is a Thing in which the Publick is no way con⸗ 
18. cerned, no2 is there any publick Law fo? it, therefoze out of the Rea- 


ſon of Mandamus ; but your May will be to petition the Queen, and 
Petition eo ſhe perhaps will oꝛder the Attozyey General to bꝛing a Quo Warranto 
the Queen. againſt them. | 


4 Morley 


Morley verſus Stacker, Vid. . Selk. 


147. 380. 
CUarrant of Juſtice of Peace was given to the Defendant to levy Juticeswar- 
A Honey by Diſtrels, againſt one convicked of Deer-ſtealing ac- „ 
coding to a late Ack of Parliament againſt Deer⸗ſtealers: In purſuance „5 nec. 
whereof he diſtrained the Party's Cattle, and ſold them fo2 ſo much ſtealer. 
abſolutely ; but befo2e he paid the Money, he was adviſed that it was 
dangerous fo2 him to ſell the Cattle, fo2 it wag doubtful whether the Upon = 


Cao2ds of the At did warrant a Sale: Upon this he comes to Mor- Bovbe. che 
ley, and p2ofered him the Money if he would ſecure him harmleſs, goed by 


which Morley dented to do: CUhereupon he undoes the Bargain, and N after 
reſtozes the Money to the Buyer, and the Cattle to the firſt Owner. and 
now a Mandamus was moved foz to compel him to pay the Money to % 
Morley ; and this was the moze ſtrongly inſiſted on, fo2 that they moved tor, 
could not charge him in any Adion without giving the Warrant in dur deni. 
Evidence, which was out of their Power in his Cuſtody. 


And per Cur”, 1. It has been ſolemnly reſolved in the Caſe of the « Rol. R. +5. 
King v. Speed, that theſe Mozds in an ad of Parliament, To be le- Noy.17. Jo. 
vied by Diſtreſs, muſt be underſtood of Diſtreſs and Sale. BE 
** That a Copy of the TUarrant would be good Evidence in this 

ale. | ” 

3. If an Officer, who has Power to ſell, (ſells upon Credit when 0-@@0:; 
he may ſell fo2 ready Money, he is thereby immediately charged to R-m-dy a. 
the Party foz whom the Sale was. | SEED 
10 2 in a doubtful Caſe it is hard to make an Officer ſell at 

8 Peril. 1 

Note, In this Cale, after the Warrant iſſued out, a Certiorari Was Wen ce 
bꝛought, and the Recozd thereby removed up hither, and that could N my 
not hinder the Execution; as if TUrit of Erro2 comes to Common- poly, 
Pleas after Execution ſued out, the Return of the TUrit of Execution Vide aoce 33. 
muſt be in the Common Pleas; and if Goods be taken in Execution? 43: 
befoze the Writ of Erro2 allowed, after the Recow is returned here vid Pore, 
above, a Vendition' Exponas ſhall go out of Common Pleas. 206, 208. 

5. That ik in this Caſe the Warrant be not made returnable, the ic went 
Officer is not bound to return it. een 

6. Ik the Juſtices made the Karrant returnable befoze them, the 
the Reco2d of Conviction be after moved hither by Certiorari, pet they 
Call the Conſtable to Account upon the Tarrant, © 
7. If befoze Certiorari comes Execution be done in part, notwith⸗ 
ſtanding the Certiorari he may go on with it; as if Execution be out 
of Common Pleas, any Goods be ſeiſed befoze Writ af Etro; allowed, 
notwithſtanding Uirit of Erroz, they may pꝛoceed to Sale. Ik this 
were the Caſe of a Sheriff, we would compel him to make a Return., 

and would leave the Party to his Remedy upon the Return 2: And it 
UConſtable will not return his Warrant, the Selllans may fine . a 
Hg | 4 ©» whith 


* 
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What if the which indeed is no Remedy oꝛ Satisfaction to the Party; and the Mic. 
Officer will cyjef is the ſame in caſe of a Sheriff, fo2 if he will not make a Return 
Return of his to d Fieri facias,the Court can only amerce him: And the Court would 
Warrant, H not grant a Mandamus, but left the Plaintiff to that Remedy; foz it 

we would grant a Mandamus, and he diſobey it, we could only fine 


him fo2 the Contempt, and the Juſtices of Peace may do it as well, 


Releaſe to » A Releaſe was pleaded to a TUrit of Erroz, but no Venue laid ta 
Wric of Er- try it; and ko; that a Demurrer, and Joinder in it, and all entred 
2:14 on the Roll; but the Roll was not bzought into Court, oꝛ put upon 

the Book of Rolls: And Eyre now moved to amend it: But per Cur, 
No Amend- It cannot be, fo2 it is now a Recow by being put on the Roll; but ik 


Nell of the {t had been a Paper, it might be amended upon Payment of Coſts, 
S.C. 1 Salk. 5. Lord Banbury verſus Wood. 
Intr. Mich. 2. Ann. Rot. 398. 


Demurrer ro I M a Homine Replegiando, TUant of Addition to the Pluries was 
3 pleaded in Abatement; and on Demurrer the Queſtion was, 
Want of aa. CUhether this was within the Statute of x H. 5. c. 5. of Additions? 
dition in a And that it was, it was urged, that Pꝛocels of Exigent lies upon this 
are; TU rit ; therefoze it is within the very TUo2ds of the Statute, and 
Poſt 115, that Exigent lies here, and did lo at Common Law: Though it be 
198 Cie, not expzeliy Vi & Armis, pet it is impliedly fo, fo2 it is a Treſpaſs 
Eliz. 897, and Falſe Jmpziſonment ; it lies in a CUrit of Deceit, though it be not 
Noy 135- Vi & Armis, upon the ſame Reaſon : Vid. 25 H.6.6. 2 Roll. Ab. 835. 
4 Mod. 347-11 H. 4. 15. And the Reaſon why TUrits of Replevin in the Regiſter 

are without Addition, is, becauſe that Book is much moze ancient 


than the Statute of Additions. Vid. 2 Inſt. 595. 665. 


ut it is objeffed, That there was no Capias in Replevin till 
25 Ed. 3. cap, 5 & 17. 

Anſwer. So it did not lie in Debt o2 Covenant till given by Ads 
of Parliament, and pet there muſt be Addition, 


If this dier And Holt, Ch. J. at firſt inclined ſfrongly, that the Plea was 
from other good, and would diſtinguiſh this from other TUrits of Replevin ; Fo: 
Replevins. here, he ſaid, the Pꝛoceſs of Outlawy iſſues immediately upon the 
Pluries homine Replegiando, which he affirmed to be a Withernam in 
its ſelf; but in common Replevin the P2oceſs of Outlawꝛp is not 
upon the Pluries Replegiari, but upon the Capias in Withernam, which 
iſſues upon the Sheriff's Return of Averia Elongat' upon the Pluries; 
withernom in AND upon the Sheriff's ſpectal Return of the Capias in Withernam, 
ibis Caſe, and that is, upon the Sheriff's Return of Nulla bona on the Withernam, 


then Out- 


lawry. there hall go a Capias againſt the Perſon, and ſo to Dutlawzp. 


But Powell contra. There is no Difference; fo2 in both Caſes - 
the Pzoce's of Dutlawyy is upon the Withernam, and not upon the 
oziginal Writ ; fo2 in a Homine Replegiando there ſhall go no Wither- 
8 nam 
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nam 'till Return of the Homine Replegiando : And as the firſt Wither- 
nam in common Replevin muſt be De Averiis, ſo the firſt in a Homine 
Replegiando ſhall be of the Perſon. 

And at another Oay the whole Court awarded a Reſpondeat Ouſter, hls 
fo2 the Pꝛoceſs of Dutlawpy lies in a Homine Replegiando; yet there Os — 
ought to be no Addition, koz the Pluries on which we held Plea here, <4 
is not the Dꝛiginal in Replevin, but the oziginal Crit of Replevin ws Addition 
is it, which TUrit is Uiconttel : So if Replevin be removed by Re- is needful to 
cordare, though upon Withernam thereon there will lie Pꝛocels of be by 3 
Outlawzp, pet there is no Addition accowding to the Statute ; there: 
foze it is not the Oziginal, and therefoze out of the Statute. 

2. There being no Addition to the firſt Replevin, the Pluries, which = Salk. 6. 
is indeed an Daiginal tous, muſt have none, becauſe it muſt not vary 
from the firft Crit ; and the Statute of 1 H. 5.c. 5. is to be conſtru⸗ 
ed ſfrily ; in an Aſſize, if the Deſſeiſin be found with Fo2ce, there 
is a Capiatur againſt the Defendant, and Pꝛoceſs of Dutlawy there: 
upon; pt becaule it is mix'd, and not a perſonal Action, it is out of 
the Statute. | 


And Powell ſaid, There never is an Addition to any TUrit that is 
Uicontiel. 
Per Cur', Reſpondeat Ouſter. 


Inman verſas Crew. | Vider Silk. 
| 402, 
HE Doubt was, Mhether it be neceſſary an Attoznep ſhould be concerning 
pꝛeſent at the Executing of a Warrant to confeſs Judgment - xa Ay 
by one under Arreſt by Pꝛocels of an inferiour Court? And it was . 


agreed given by one 
g 9 under Arreſt 
to confeſs a 


1. That if one under Arreſt confeſs Judgment in this Court in judgmcat. 
Pꝛeſence of a \womn Attomey of Common Pleas, it will be well, and 17 


o 


ſo vice vers4. | 2 Lil. 47, 434+ 
2. That though an Attozney be pzeſent, yet if there be ]aice in; Mod. : 44. 
obtaining it, it will be ſet aſide. 
3. Ik one under Arreſt by Pꝛoceſs of inferiour Court, gives Tar: 
rant fo2 conkeſſing of Judgment in that Court, we will not let it 
aſide, though an Attozney be not pzeſent. _ | 
3. Ik one under Arreſt by ſuch P2oceſs gives NMarrant to confcſs 
Judgment in this Court, if an Attozney be not by, it will befil. 
5. Ma Man be under Arreſt, and ſeemingly diſchargrd;by the Bai⸗ How ;c the 
liffs, with deſign that he ſhould give a Warrant of Attoꝛney to confeſs Parcy be dit. 


a Judgment, to ſtand though no Attozney were by, and to retake him ws tan | 


285 he did not, gives Warrant fo2 conkelling of Judgment, it will &-., 
6. Though ſuch Perſon be really diſcharged, pet if he has pꝛobable 

Reaſon to believe himſelf not to be diſcharged, and under ſuch Appze- 

henſions he gives a Warrant fo2 confefling ok Judgment, it will be 


ſet aſide. So if under Terro? of Arreſt, Vide Poſt 163. DAY 
iss 


"ew: 


* 
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Vide 1 Salk. Wigg verſas Rook & Oc. 

86, 87. 


Contempt A TUrit ngainſ . and Mike, and an Attozney on Sight 
2 of "he Crit undertook to appear foꝛ them, but after would not do it: 


dertaking to They delivered a Declaration, which he received de bene eſſe, and 


-, — wt\aody Judgment was entred fo2 Cant of a Plea ; and the Court ſet aſive 


SFr. the Judgment fo2 Jrregularity, but oꝛdered the Atto2ney to be laid by 
Vide Antea? the Heels: And it was laid, That if an Attoznep undertakes to appear, 
_ and after will not do ft, upon Summons befoze a Judge, he ſhall be 


Vid.-Lev.z8. compelled to do it. In an à gion againſt Pusband and TUite, if Hu: 


1 „ band will oꝛder an Appearance fo2 himſeR, it will not be received with: 


ſhall -ppear Out an Appearance fo2 the Nite too; and fo2 an Attoꝛney to undertake 


by Guardian. to appear, and not to do it after, is a Contempt of the Court. 


2 Cro. 10, 


250. Jevon verſus Turner. 

TGT 7 

1 Ro. R 487. U O Sci' fa's were taken out with the ſame Teſte, but different 
Vide 2 Salk. Returns; the one returnable in Quingen' Hill' and another Cra- 


= 602. ſtin'Pur': Though there were Different Returns, and at convenient 
Fareſl - 96, Diſkance, yet becauſe they were actually taken out at one Time, it was 
338 ger , JUDBed W2ong ; fo2 thus the Party would loſe the Benefit of two Sci 
Fir. lane fa's, which the 'Law gives him. Per Cur'. 
reſt, ill. A Sci' fac to revive a Judgment againſt an Erecutoz, mentioned 
Mes Leh firſt-a Day ok Appearance coram nobis ubicunq; but after gave Day 
nable "licgr; 06 Party to appear, kd præd' Diem apud Weſt', and it was now 
the ſeco umobed to amend it; but Court ſaid, That it being in the Urit, they 
in. Couldnot do it of Gꝛate 02 Favour, but would give Day to ſhew Caule 
bhp it ſhould not be amended, ex merico Juſtitiz ; and the Plaintiff 


fo? 'his Expedſtion moved to quaſh it. 


Horner verſus Bonner. Poſt 96. 


\Robibition was moved fo2 Upon the Statute of Ed. 6. f02 ſuing fo? 
i Ties Tithes.of barren Gzound newly cultivated 3 but it was denied, , 
Ground n 105 two Reaſons : 2 
1 cultivated, 1. Becauſe the Suggeſtion did not alledge it to be ſuapte natura 
Vide Poſtea ſterilis. | 
96. 2. That there wag no Affidavit that it was. pleaded below. 
FParty dies If a Man gives a Marrant of Attozney to confels Judgment the 
erte a dur of Term, and dies, it may be well entred any Time that Term, 
Judgnenc, - HCCOWINg' to Shelly's Caſe, and the Dean of Salisbury's Caſe, and 
Ge. manp other Caſes. Per Cur'. 
No India. Jt was ſaid to have been reſolved in the Caſe of the Queen-and Wat- 
Statute gives leb, two Peurs ago in'this Court, and alſo in one Caſtle's Caſe, 
a Penalry. That wherr an Ad ok Parliament gives a particular Penalty, the 
Ste Party ſhall not be putiiſhed'by Indlament: In this Caſe, the Judi 


1 757 ment was £2 ſelling Ale without Licence, and it was quaſh'd Niſ. 


7 Co. 16. 4. The 


om * f 
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The Queen verſus Glin &. 4. 


1 Ep were indicked fo2 not producing the Pariſh Books of where Jugs. 

I Bates bekoze certain Juſtices of Peace appointed by the ref ces of Fesce 
to examine and make o2ders thereupon, and fo2:diſobeying ſuch ©2- — fats 
ders: And it was excepted, That this was a Delegation of their Authority co 
Authozity, which they could not do; fo2 though it were agreed, that ace, 
they might appoint ſome of themſelves to examine and ſtate the Mat: and Orders, 
ter to them, and then they to make D2der thereupon, yet ſure they , 
cannot delegate the Power of making Der. 2d Exception was, de gr Sa, 
That Notice of the Oer was not alledged. 1 


Holt, Ch. Juſt. J am not ſatisfied that they tan ever refer the Exa · vige wes 15. 
mination of the Batgge to a certain, Number of themſelves, becauſe ot 97. 
they are all Judges ok the Fact, and therefoze they tranſat it as Jud- 

ges in Court; but allow they may refer the Examination of the Fax, 

and reſerve the Judgment to themſelves, yet doubtleſs they cannot 

give a Power to make Rates and Owders, And it was quaſh'd. 


Cunmer verſus Milton, Pariſhes. . k. 
| 52s, 
Child was boꝛu at Cunmer, the Father, while the Child wag Where a Set- 
under Seven Pears of Age, removes to and gains a Settle: 4 for; 
ment in Milton; and this was held a Settlement fo2 the Child: and — >= th 
it was ſaid by the Court, That if a Father belettled in a Pariſh, any went for his 
dies, and after his Alike dies in Chlldbed, he ſhall be there ſettled. 77+ che 
Ik Pꝛoceedings be ex Officio in the Spiritual Court; pet if they Poor, 74, 77 
don't give Copy of articles, they ſhall meinten Juouldue: Not n 
withſtanding the Reſolution in Moore, per Cur', and granted 120hi-if no Copy of 
bition. Jt was in the Caſe of ------ & Bennoyer. Vide Show. 158, Articles our 


172. Fareſl. 148. 1 Sid. 65, 332. 1 Ro. 80. 2 Ro. 318. o Spiritual 


Domina Regina verſus Browne. 


HE was indicked at Hull fo2 Fozging a Cocket koꝛ quinq; Sarcinas Motion to 

1 Lini, Anglice Five Packs of Linnen Cloth; and this was remo: rest Judg. 
ved up by a Certiorari, and after Trial a Yotion was made in Arreſt create ag 
of Judgment, fo2 that it was too in certain; and that it. was urg'd, 29; $i 
that much ſtronger Caſes than this had been adjudged good, as 2 Lev." =" 
125. duas Sarcinas Canapis, Anglice two Bundles of Hemp, 1 Lev. 303. 

koꝛ Parcel of Chꝛead; C rover foꝛ Study of Books; fo2 it is enough 
lufficiently to deſcribe the Thing in which they were contained. 


r 
— — 2 p „ 
r ! . 


Holt, Ch. Juſt. Detinue lies fo2 a Box of Writings, and if anp of is fuckeien. | 
them concern Lands, it will be pzudent to name it, fo2 that ſhall On ſt if che Things | | 
the Defendant of his CUager of Law; but it ſuffices that the Things ins 


which it contains be certain enough; and if any new Action be bꝛought, nougs, | 
Sag Defendant 


” 
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Defendant ſhall ſay. That a fozmer Aﬀton was bꝛought fo? the ſame 
by the Name of ſo many Bundles, &c. and Q had Judgment. 


S. C. 1 Salk. Garden verſus Exon. 

194. 12 5 U | a ; 

kme TY ER cur, Thote ſhallbeno Coſts foza-Defendant upon Judgment 
wee upon Demurrer to a Plea in Abatement, fo2 the Statute is to 
he have Judg. be intended of a Judgment upon Demurrer upon the Merits of the 
ment on Caſe; fo} if there were Judgment ol reſpond” Ouſter fo Plaintiff, he 


12 ſhould have no Coffs: Ideo a pari ; and the Cate ot Thoms and 
batement. Lloyd was quoted, where the lame had been reſolved bekoze. 


Ante 84. ; | 
Wiki A Feme Covert was indicked by her Pusband fo2 poiſoning his 
by -Husband, Cos with b2uis'D/Gla(s put in their O2ains ; and ſhe was admieted in 
pumicres i» Forma Pauperis, though the Court ſaid; Che Hpoband could not con. 
ris. vict her. ; ; | 

per Cur, I a Perſon be in Execution fo2 a Fine, it is a Contempt 
Where"ris » fgz any to charge him with a Civil Acton without Leave ot the Court; 

Pri. but the Court will hardly diſcharge the Aon, though they will pu⸗ 


charge a Pri- 


ſoner. nich the Contempt. 


Re cos Per Cur, It is a good Cauſe in an Oꝛder of Seſſions to ſay, 
likely "+." That the Party is likely to become chargeable to the: Pariſh, oꝛ that 
come charge- he does not rent a Tenement of 10 J. a Pear; and they map remove 
Pg any Man that does not rent 101. a Pear let him be wozth ever ſo 

' 401, much, fo2 his having a Freehold of his own is fozeign ; and ik he has 


2 Salk. 491, 
492, 14. any, tt ought to come of his Side upon the Appeal. . 


D E 


Term. Sancti Hill. 


Anno 2 Annæ, in B. R. 


— — * 


| Coram Holt, Chief Fuſtice 55 0 ed 1 oa 
Powell, g 5b 
Powys, | 5. 
| Gould, 


* : Domina Regina verſus Guy. 

IN ; 
4 e was ditedked to the Official o- to (wear in; niet oo 
A. and B. Church ⸗wardens of the Pariſh ok To,” 
this a Return was, That they were not duly cholen; and dens. 
now ea Rule was made fo? a peremptozy Mandamus, fo he * Fareſl. 
ſhould have complied with the Writ-as' far as he could, and habe 

ſwoꝛn one of them, if the Truth were that one of them only had been vide poſtca 
ditly choſen, 02 elſe have returned, that neither of them was choſe; - 37, 93. 
But it was objefed, That this could not be done; fo2 by the. Cu ⸗ 

ſtom of the Pariſh the Parſon was to chuſe one, and the Hariſpionerg © Object Upon 
the other: And the Pariſhioners inſiſted on it, That they ſhould chuſe (240m. ot 


he Pariſh. 
two, and did p2opoſe two, and the Official could not tell which ol : 
them two to ſwear, 


* 


Holt, Ch. Juſt. Then you ſhould have made a ſpecial Return, That Whec Return 
the Pari claims a Right to chuſe two, and that theſe Perlons had 8 
an equal Mumber of Uoices, that the Parſon had chole his Man, and 
lo pou could not ſwear either of the Pariſhioners Men; 02 ik the 1a: Vide 2 Salk. 

riſh unanimouſly choſe two jointly, when in Truth they had a Right %% 
but to chuſe one, that would be void as to both; and in that Caſe 
you might return generally, That neither of them had been chalen; 
and ſa where two have an equal Number of Gotes. And at laſt, by 


Direction of the Court, it was conlented to, to try the Cuſtom in a 
keigned Action. 


N — verſus 


4 


>” 
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Vid. Ante 30. iT f P 
Poſt 114, verſus Cowper, a Juſtice of Peace. 
169, 178. | | 
Upon Ju- N Jnquiſition of Fozcible Entry was removed hither by'Certio. 
tices of rari, commanding the Juſtices to ſend all Jnquiſitions of Foz- 


Peace ali cible Entries made upon J. S. and the Juſtices returned an Jnquifition 

eturning In- | . - | r 

quiſition, and Of an Entry made by B. upon J. S. and now Affidavits were offered 

the 4fiasvit: tg give the Court Satiskadtion, That the only Inquiſition befoze the 

rhereot. Juſtices was an Inquiſition of g Fozce by A. and that the Pꝛecept 
was, to ſummon a Jury to'inquire of a Fozce againſt J. S. by A. and 


that they did not inquire of any other Foꝛce. 


How to be Per. Cur. Ie cannot hear. Affidavits againſt the Return, which is 
beard, Cc. Matter of Recod. in oder ta make Reſtitution, but we may do it in 
o2der to have an Inkozmation filed againſt the Juſtices fo2 this Abule: 
Aion lie ©2, if the Return be falſe, you may have your Ackion of Falſe Re: 
turn. And here Day was given to ſhew Cauſe why an Inkozmation 


ſhould not be filed againſt them. 


Holt, Ch. J. took this Exception to the Jnquiſition, That it al- 
ledged the arty to be ſeized in Fee of a cuſtomary Eſtate ad Volun- 


Vid. antea, Camen Domini, but did not ſay dimiſs & dimiffib”. — 
Ki Poſt | : Garibal 925 * 2 Cagnoni. MVSEVM 
15 | BRITANNICVM 


Arreſting G Came to Court to confeſs an Indikment kü Aff Mane np; 
one going on C. and as he was going home, C. gets him arreſted fo? 


Vid. Vent. the ſame Aſſault ; and upon Motion and Affidavit of this Matter, an 
11. Attachment Niſi was granted againſt him, and befoze the Day he dil⸗ 
2 Mod. 131. charges G. and nom coming to ſhew Caule, the Rule was ſet aſide, 
becauſe the Affidavit did not charge hſm to have Notice that G. came 
to Court to confeſs the Judgment, fo2 otherwiſe he could not be in 


Contempt for the Arreſt. 


— verſus Catchmade. 


* 


1 Sid. 464.2, Per Cur. | F a Contract be foz four Pounds, and a Plaintiff, to 


Ve, Vea 1 give an Jnferio2 Court Jurisdidlon, will ſplit it into 
65, 73, Ceveral Adions, a P2ohibition ſhall go. 
1 Inſt. 118. a. 

3 


Domina 


i.... 


vn 


n 


Term. S. Mich. 2 Annæ, in B. R. - 


8 


Domina Regina verſus Corbett. Poſt 204. 


E Juſtices of Peace made an Ozder upon the Defendant, jutices or 

that he ſhould pay B. ſo much Money fo2 Labouz and Tok besce, cheir 
done, without ſo much as laying that he was his Servant; and it — 
was quaſhed: Foz, per Cur. this might be Carpenter's Mozk, &c. Wages. 
and the Juſtices have only Power in Caſes of Wages of Statutable Vid* 1 Selk. 
Servants, viz. Servants in Husbandzy, and they would be very! Selk. 455, 
tender of quaſhing ſuch Dwers, 680. 


S. C. Ante 57. 
Sutton's Caſe. Vide1Salk.2. 


Fareſl. 50. 


IE had been Marſhal of the Court, and fo2 Mon⸗attendance ano- Marſha! tur- 
ther was ſwozn into his Place, but (as the Court declared) d gur for 

without Pꝛejudice to his Right to the Dflice, fo2 that was left to the dance, and 

Law, Mow the new Marſhal, to get Poſſeſſion, makes a Fozcible new Marſhal 

Entry into the Paiſon ; and Brotherick moved in Behalf of Sutton, f. _ 

that the Court, in regard of the Power they had over their Dfficer, Focce. 

would interpoſe, and quiet the Poſſeſſion till the Title were legally 

ſettled; and the rather, fo2 that it would look diſreſpeffful in him to 

apply to an inkerioz Jurisdifton to have an Inquiſitian of Forcible 

Entry, and that the Juſtices would hardly dare to meddle in it, by 

reaſon of its immediate Dependency on the Court: And tho' a nem 

Marſhal were ſom in, yet the fozmer was liable to all Eſcapes of 

Paiſoners charged in his Cuſtody, and doubtleſs they would be many 

in this Otlo2der. | 


Cur. It cannot be Diſreſpeful to us, that any ſhould uſe the 
Remedy the Law gives him. And here you would havayts hold lea 
of Fo2cible Entry by Parol, whereas the Court has no o2ininal 
Jurisdiftion of Foꝛcible Entry: Et currat Lex, fo2 it is a Queſtton of 
Right between two contending Officers ; and as to the Inconve⸗ 
nency of Eſcapes, the Court ſaid, that he was ſo uſed to ſuffer vo- 


luntary Eſcapes, that they could not imagine he feared any Danger? bertel ao 
that Tay. Vide Fareſly's Rep. 50. pes. 


Jenkins & Ux' verſus Plombe. Lid. poſtea 181. s C. 1 Salk. 


- 
207. 


Ndebit' by Pusband and Tife Execntrir, declaring, quod cum Wife Execu- 
the Defendant was indebted to them ut Executor of J. S. fo: ſo bang d 
much Money received by him to their Uſe as Executoz, he pꝛomiſed wite declare 
to pay it, &c. Non aſſumpſit. And at Trial the Plaintiffs were non⸗ Exccurors, 
ſuited, and the Queſtion was, UUhether they ſhould pay Coſls upon 


aſſump ſit. 


the Statute of 23 H. 8. And per Darnell, Serjeant, They ſhall; fo21fupon Non. 


this Action is bzought by them in their own Right, and upon a Ton. 5, Col. 


2 tract 
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tract with themſelves, viz. the Receipt of the Money to their Ale, 
and in which they oughr not, at leaſt need not, name themſelves Exe- 
cutoꝛs; and the naming the Plaintiff Executoz when it is not of 
Neceflity, ſhall not exempt him from paying Coſts, Vid. Latch 220. 
Hate. 78, 79. And fo2a Foundation to this Olſkinition, he relied on 
the Book of 2 H. 7. 15. where the Difference is taken between an 
Afton bꝛought upon the Executozs own Poſſeſſion, and where upon 
the Poſſeſſion of his Teſtato2 ; and upon this he would reconcile the 

Mod. -., Caſes in 3 Lev. 60, 375. 2 Lev. 165. Ik Executoꝛ bing Trover 
Vid. : Int. ko: Trover and Converſion in the Time ok his Teffatoz, 02 upon 
241. Trover in Time of Teſtatoz, and Converſion in his own Time, he 
ſhall not pay Coſts : So upon an inſimul computaſſet with the Exe- 
cuto2 fo: Debt due to the Teſtatoz, the Executoz ſhall not pay 
Coſts. 


If the Re Holt, Ch. J. Ik the Receipt were ſince the Teſtatoz's Death, and 
ceipr a5 by Appointment oz Conſent of the Executoz, there the Adion muſt 
N " have been bzought by him, not as an Executo2; fo2 the Receipt by 
Death, e. his Appointment is a Receipt by himſelf, Then if the Receipt be 
Vide votes, Without the Executozs pꝛevious Appointment, yet the bzinging this 
ce polkes. Aion is an Aﬀent to the Receipt, and makes it a Receipt in his 
If tobe Own Right: So that in either Caſe the Debt ought to be looked up. 
looked upon ON ug a new Debt, contrafted ſince the Death of the Teſtatoz. And 
Debt this Receipt muſt be intended to have been fn the Executo?'s own 
; Time, becauſe the Receipt is laid to have been to the Erecuto?'s 
Ce; and he concluded that there was no Room fo2 the Erecuto? here 
to declare as Erecuto2: Ik there be a Receipt by Appofntment of 
Executoz, it is immediate Aﬀets in the Executo?'s Hands, and by 
r Vent. 109, bꝛinging this Action, it is in the lame Manner. And if Executo2 02 
89 Adminiftrato2 bing Trover upon their own Poſſeſſion, they ſhall 
Trover upon Pap Coſts, Pet there if Adminiſtrato2 had called himſelf Adminiſtra- 
Execurors. t02, and it is lo entered on Recow, and has Judgment, and after 
on, he ſhall ADMiniſtration is repealed,the Dekendant would be relieved by Audita 
Pe Colts. Querela, becauſe it would appear on the Face of the Declaration 
vid Sie The. that he had been ſued under that now repealed Adminiſtration. And the 
Jones 170, Naming himſelf Executoz Heer is not of Neceſſity, any farther than 
Aon voor t ſhew how the oziginal Right came. If Executoꝛ account with the 
Account Teſtato!'s Debtoz, indeed thereby a new Action accrues, but ſtill it fs 
with Execu- in the Right of the Teſtatoz, and no new Contra# is made, but 
Oy» only an aſcertaining of what was due befoze. If Judgment and 
Execution be in the Teſtatoz's Life, and Eſcape in Executo?'s Time, 
upon a J2onſuit in Aﬀton by the Erecuto2 koz this Eſcape, he ſhall 
not pay Coſts ; but if he had Judgment and Execntion in his own 
Time, and an Cſcape had happened, fo2 which he bzings an Afton 

and is nonſuited, he ſhall pay Coſts, | 


1 Vent. 109, Powell. Where the Thing ſued for is Aſſets in the Executors or Ad- 
A ad miniſtrators before Recovery, there they ſhall pay Coſts upon the 
Aſſets, Gr. Nonſuit : ©2 when the entire Cauſe of Aﬀion ariſes in his own Time. 

And it was agreed to have been adjudged, that fo2 Rent accruing in 


2 | Exe⸗ 
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Executoz's own Time, the Executozs nonſuited ſhould pay Coſts; 

as alto that in Covenant with Teſtatoz, and Breach in Time of Ex- Vide Hob. 

ecutoꝛ, ſhould pay Coſts, Quzre per me, It there be any Difference? 

upon this Account, between Covenant fo2 Rent upon Covenant made 

with Teſtatoz, and Debt fo2 Rent upon a Leaſe with him? | 

And it was agreed by the whole Court, That the Statute, by Tust «4 
the TTlozds thereof, does not diſtinguiſh the Caſe of an ErecutozScacute does 

from any other Cale; but it was by an equitable Conſtruffon r 

ſolved lo by the Judges fo2 this Realon, Becaule the Nature oꝛ Cauſe Ce. 

of Atton does not lie in their Paivity oz Knowledge. 

And Holt, Ch. J. ſaid, That it has been held, that if the Plaintiff's If che Plain- 
Declaration were ſo bad, that the Plaintiff, in caſe he obtained a r con 
Uerdic, could not have Judgment, there, if he were nonſuit, he ſhould Judgment t. 
pay no Coſts; and therefoze this Action being by Husband and Mike“ Verdis. 
upon the Poſſeſſion of the Pusband only, ſo that if there had been a 
UGerdick, he could not have Judgment, therefoze he could have no 
Coſts: But he ſaid, the contrary had been reſolved, x Cro. 175. 

Hob. 219, 274- 
And the Cale being moved again to Day, and the Caſe of Elwis &. 8. . 314. 
Mocato in this Court. Paſch. 2 Annz, was quoted fo2 the Plaintiff, Farel. 48. 
which was ſeveral Counts by a Plaintiff Executoz, one whereof wag . Hob 80. 
an Inſimul computaſſet, and being nonſuited, per Cur', paid no Coſfs;No Coſts 
which Cale was now again agreed, becauſe there was no new Cauſe 76.22. 
of Aﬀion, but a new Action upon an aſcertaining of an ancient Cauſe, Action. 
which Aſcertaining leaves it ſtill a Debt of the Teſtato?'s. 

And it was agreed now by the Court, That the Caſe of 2 H. 7. r5. 
bas a good Foundation fo2 this Caſe ; fo? there it is agreed, That 1 
Feme Executrir cannot give the Goods of her Teſtato2 away without 1 bend 
Conſent of the Husband, and if he conſents to it, then it is he that the wite's 
gives it; ſo the Cliſe here cannot appoint one to receive this Money, — 
but ik he conſent, then it is his Appointment. 8 255 

And ik an Executo2 appoint another to receive a Debt of his Te⸗ 
ſtatoꝛ, and he receive it, it is now the ſame Thing as if he had aau⸗ 
ally received it himſelf, and then it would be Aﬀets in his Hands, and 
by Conſequence appointing another to receive who will not repay, is 


a Devaſtavit. 


And Holt, Ch. J. ſtrongly inclined, That the bꝛinging of this Adion 
bas ſuch a ſubſequent Agreement as would make it Aﬀets in his 
Hands from that Time, by the Rule of Omnis Ratihabitio, exc. But 
he agreed no moze would be Aſſets in his Hands than he recovered, 
and not as much as was received oz declared koz, and even fo? that 
he would not be liable till after Judgment, but immediately after 
Judgment, and befoze Execution, he is liable: Thereas where one 
lues as Executoꝛ, tho' he has Judgment, yet till Execution, the Thing 
recovered is not Aſſets in his Bands. Ind as if the Husband had 
attually appointed the Defendant to receive, he alone ought to bung 
the Aﬀion in his own Name; ſo here the Natihabition amounting ta 
un Appointment, he ought to bzing it alone: As ik a Yan enter in⸗ 
to my Land, and take the Pꝛoſits thereof, J may, it J pleale, One 
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44 © 2 Cro. 229, verted after Death of Teſlatoz, befoze the to the actual Poſſel- 
. 750 Eo: {ion of the Erecuto!, they ate not Allets; and therefoze if he be non⸗ 
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him in Account as my Bailiff, though there never was any Puvitp 
between us till the Aitton bꝛought. ' 

And where it was objeted, That if the bzinging the Aﬀfon ſhould 
amount to an Appointment, then by bzinging the Acton the whole 
would be Aﬀets in his Hands befoze any Recovery, 

He anſwered, That would not follow ; fo2 they being nonſuit, the 
Nonfuit is Matter is let at large again, and he has Liberty to ſue the oziginal 
at large a= Debto2 ; but if he had Judgment, and no Crecution, o2 ever like to 
—_ p have any, pet his bzinging the Aﬀion, and having Judgment, would 
vi potes. Diſcharge the firſt Debtoz, and by Conſequence be a Devaſtavit in 
A Devaſtavit. him; fo2 by the Judgment he makes the Dekendant his Debto2, who 
never owed any Thing to the Teſtatoz. 
2 Lev. 189, And he quoted the Caſe of Norden and Levit, Anno 77. which 
3-7” was this: Executo2 bzings Trover fo2 a Converſion in the Life of 
; his Teſtatoz, and the Party being arreſted and inſolvent, he takes a 
Covenant from him fo2 the Payment of ſo much Monep in Satil: 
faction: And it was held, That kozalmuch as this did extinguiſh 
the oziginal Catiſe of Aﬀton, it was an immediate Devaſtavit, which 
Judgment was affirmd by the Houſe of Lozds; a fortiori, would it 
be in our Caſe, the Extinguiſhing of the D2iginal Debt by Judgment 
againſt the pzeſent Defendant would be a Devaſtavit, and upon Judg- 
ment, not the Adminiſtratoꝛ de Bonis non, but the Adminiſtratoz of 
the Executoꝛ, ſhould ſue Execution. 
Colts to be M Executoꝛ loſe the Teſtatoz's Goods out of his Joſſeffion, and 
paid upon declates that he was poſſeſs'd of ſo much Goods as Ereciito? to J. 8. 
Nontuic. and upon the Evidence it appears that they were his own pꝛoper 
Hob gg. Soods, he ſhall be nonſuited, and pay Coſts. Vid. Hutt, 214, 220. 
contra, Ik one as Adminiffrato2bzing Trover upon his own Poſſeſſion, and 
is nonſutted, he is condemned in Coſts ; After Adminiſtration is re- 
Where Relief bok d, he ſhall by Audita Querela be relieved againſt the Coſts, And 
., this was the Caſe of Turner verſus Davis, 16. Car. 2. | 
x Mod. 62 Ind it was laid down fo2 a Rule, That where an Executo2 bzing 
2 r Aion in which he need not name himſelf Executoz, there ik he be 
Leb. 60% nonſuit he ſhall pay Coſts, 2 Cro. 361, 229. 
But Powell and Gould ſeemed contra, fo2 this was an Aﬀton to 
make Aﬀets, and not fo2 the Recovery of what ts ſo already; and 
3 aftcr the Receipt, there was no Aﬀets accrued to the Ex⸗ 
£cuto?, 
And Holt, Ch. J. ſaid, That in the Cale in Cro. Car. 29. repozted 
If no Aſſets, (0 be Thyee againſt one; as it is in Hutton, is Two to Two: How: 


9. no Coſts, kver, he was of Opinion there ought to be no Coſts, fo2 the Ward 


4 Flut. never came to the aitual Poſſeſſion of the Executoz, and could not 
Let. 220. therefoze be Allets in him; as if Teſtatoz's Hoods be taken and con- 


| ro. El. 403. 22 —— 
, e 7 Vid. ; le, (uit in Trover {02 them, it were hard to make him pay Coſts, Et 


Ord — 


2 ah 


1 Vent. 109, 


6o. adjournatur. for 22 
IIS. contra. 


2 Domina 


1 
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N the Caption of an Jnquiſition of Foꝛcible Entry, it was ſaid, Merion co 
Juratores jurat' & onerat ſuper Sacramentum ſuum, G. And to — en -— 
this Brotberick excepted, fo? that it does not appear what the Jury torcible Fo- 
were lwozn to do, whether they were an Jnqueſt of Jnquiry, 02 a Pe- ©? — iy 
tit Jury: And tho' it might not be neceſſary to ſay, That it was Ad e nutten 
Inquirendum pro Corpore Com' ; vet at leaſt it bought to appear that Vide 1 Salk. 
they were an Inqueſt: And the Court ozdered Pꝛecedents to be ſearch d. 70. 
And Harcourt, at another Oay, inkozm'd the Court, That mot 


Jnquiſittons in King Charles 11.'s @ ime that wanted thoſe CTAozds, 
Ad Inquirendum, were quaſh'd. 


To which Holt, Ch J. anſwered, That he had known Jnquiſitions -.,,..;.. .. 


quaſh'd fo2 it ; but ſince it was a particular Offence, and at the Suit nc 
of the Party by the Statute, by his Conſent none ſhould ever be Offence et 
quaſh'd foz it; and in no Jndiiwent is it ever ſaid what the Jury is Pa 
to enquire of, but only, Ad inquirend' pro Dna' Reg' pro Corpore 
Com. And as to the TUant of the Wows, Ad inquirend. in Caſe of 

Petit Jury you only ſap, Elect. triat & jurat. without ſaying, Ad tri- 

andum Exitum : And here it is ſaid, Jurat' & onerat' dicunt ſuper 

Sacr', and it does appear that they were lwozn to pꝛelent, becauſe 

there is no Tflue joined; and the Reaſon why in Pꝛelentment at the 
General Quarter-Seſſiong it is neceſſary to ſap, Ad inquirendum 

pro, &c. is becaule their Commiſſion is ſuch, and the Jury muſt in⸗ 

quire accoꝛding to the Commiſſion ; but here their Commiſſion is by 

a Statute : And ik it were an Jndi#ment fo2 Rfot upon the Statute 

of H. 4. it might perhaps be held well, without the (Uozd Inquirend”, . quiſitioti 
Ind the Inquiſition was confirmed per Cur. | 


confirmed. 


Parker verſur Sir Wm. More. C. « Seth. 


k 626. 
HE was taken up upon a Judge's Warrant, for eſcaping out of Vi 5 Me4- 
Pziſon, on a Sunday; and the Queſtion was, Whether this Toa de. 
being on a Sunday were ſuch Service of P2oceſs as was againſt the king en 
m ol 29 Car. 2. c. 7? And though the Court of Common Pleas con-, — 
ceived it was, and had diſcharged ſome fo2 that Reaſon ; pet now the Judges Wer 
whole Court of King's Bench held this Taking to be in the Mature rat is lw. 
of a freſh Purſuit, that is, a further Fozce and Means added to a . ante 215 
kreſh Purſuit by the Ack; and it is no Dziginal Pꝛocels, fo2 a Com: 2 63. 
mitment upon it is but the old Commitment continued down, and the ros, 1, 
SGaoler oꝛ Party might have taken him upon a freſh Purſuit upon *** 
Sunday befoze this Statute. And Holt, Ch. J. beſides ſaid, That 
if the Court relfeve him, it muſt be by Audita Querela ; fo? it being " 
on Sunday, is a Fai traverſable, But cxteri, Jf there were no moze 


* we would do it upon Motion, but would not relteve in this 
ale. 


Lidford 
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vio 1 Salk. Lidford verſus Thomas, 


W EA moved to have the Defendant diſcharged out of Cuſtody, koꝛ 
diſcharge that he had been arreſted on a Sunday by Pꝛoceſs out of this 
one e Court; but in Truth it appeared that he was taken without any 
— Warrant on a Sunday, and kept lockd up till Monday Doing, 


rant, Ce. and then a CUrit was got. 


Q. 2Keb. 77 
1 Mod. 56. Per Cur. Ik you were impziſoned without a Tarrant, you have 


your Remedy by Faiſe Impziſonment; but then let them Chew Cauſe 
once, WHY Attachment ſhould not go againſt them. And it was ſaid by 
1 Mod. 56. Gould, That Attachments have gone n in ſuch a Cale; and 
Herl. 19. lo was the Nule here. 


5 Mod. gs. 
Holt, Ch. J. ſaid, That after Arreſt the Bafliff ought to carry the 
Party to the next Gaol, if he does not deſire to be carried ta a Plate 
fo2 to ſend fo? his Friends, 


Wide 1 Salk. Per Cur. Ik a Man be made an Officer by 8 of Parliament, and 
7%, misbehave himlelk in his Dffice, he tis indiable koz it at Common 


12 Law, and any publick, Officer is indickable foꝛ a ame in bis 


Officers in- 
dictable. Office, 


18 | Domina Regina verſus Dyer. 
181. | 
Vide ante 41. 


Exception to ARE Exception to an Indlament fo? an Entry into Land was, That 


5 it was not ſaid to have been Manu forti, as the Moꝛds ok the 
not faring Statute are. But per Cur', At Common Law one was indiäable 

M-w fac. £02 entering into Land whereinto his Entry was not lawful, tho 
there was no Foce; but Statute fozbids Foꝛce in entring oz detain- 
ing, even where Entry is lawtul: And here they would n the 


Jnditment. 


Vide ante 86. Horner verſus Bonner. 


If Probibi- Ait was fo2 © ithes : A Pꝛohibition was moved fog, ſuggeſting 
tion for bar. ) the Land to have been barren G2ound cultivated, and therefoze 
ren Ground, ought tobe exempted ſo long, &c. 


Cur. Jf Land yield any P2ofit befoze, as Wood, &c. it is not 
within the Statute ; koꝛ it ought to be ſuapte Natura ſterilis. | 


Domina 
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531. 
d 30 36! "7 Ran 34165 3345-1311 | ; Vide ib. $45. 
13 ſome Pears before had been Overſeer ofthe Poo? of that r for 
Pariſh, and | had disburſed ſeveral Sums of his own Money 'cimburſing | 
fo2 the Relief of the Pooz bekoze any Nate made: Akter, and befoze 25 
the End of his Pear, he was turned out by the Juſtices of Peace. Vide ante 55. 
whereby he loſt the Dppoztunity of reimburſing himſelf what he had 
abbancen out of the Poors Money. And/tidw'a Mandamus wag di⸗ 
reed to the Church ⸗wardeng Dverſees, Scl to make a Rate fo? reini- 
burfing him what he had been out of Pocket on Account of the Þooz. 
To which they returned, That the Parich uw inever agree to his Dig- 
burlements, and char bis Recounts were tot allowed by the Juſtices © 
of Ptate. 1:3 ON | mu 20 E. e 000 N 74 072 nne $75. 5 774 bl ks 
Di 1337} IH 9907 eu Ngo Bit & 303 1108 eit 5 
Eyre, fox the Pariſh. 1. This CAeſt vors not lie in this Caſe 31, u.: 
iim ie Gould be, 40 So the lers of Pente 19 fee his here, ende 1 
2. Tho' it be uſual fo2 Overſeers thus to advance Mönep, pet cher Caſe. 
Law gives them no Remedy to come at it again; fo2 the Statute 


Domina Regina verſus Parocli de Littleport. 8. C. 2 Salk, 


134 


| 


erk to raiſe the Honey, and then to emplop it. And a' Conſfab |... 
was bound to give Boney fo2 the Removal ok Nagrants, and ſo werk 


Surveyozs of -High-ways under a Necefity of advancing Mont ,. aka 


pet they had no Remedy fo? it till 14 Car. 1. & and W. & M... 
2. Ik there had been any Remedy, it ſhould have been againſk the wn Ren. 
immediate Succeſſoꝛ; fo2 pon will not luffer an Examination upori'g4y, gin 
Te Entry after thꝛee Pears Time, das was adjudged in Harris's when and 
aim enen e eee ene , BR : n“. 
3. The CUrit ought to have fired them to a Sum certain, and 
not to have left it to the Diſcretion of the Overſeers and Tawney. vide ante 37 
Vide laſt Term; Queen verſes Chafee 7. . ; 
| has 280 VS INNING 
Wells contra. Then the Overſeers have advanced Money fo? 1 
Beller of the Poot, now they become in the Stead ok the 19009! a Rete. 
Charge 'fo2 ſo much to the Pariſh; and in caſe of aft Chae aw 
they ſhall be allowed whar they have laid out to the Bidwife,” o e den 
tenance - ok the Child, bekoꝛe amy Ozder made. And the Wales if 
jetted, where a Law was kai to have been made on Purpoſe ko: Re- 
imburſement, they are nothing like this; 'fo? here the Parish is by! 
the Law chargeable to the Relief of the Pooꝛ, but there it was not 
chargeable by any Means 09 


Holt, Ch. J. The Queſtion is, Hob the Law ſtands ? Che Statute , Tha 
appoints a Method koꝛ the Relief of the Doo, viz. That the Church the Oticer 
wardens and Overſeers, and ſuch Inhabitants as they ſhall call to besun be 
them, ſhall make a Rate : But here the Officer begins the wong; . 
ap, that is, advances Money without any Rate made; and this 
is the Map to opp2eſs the Pariſh with too great a Charge: And if 

any ludden Charge comes after a * made, there ought to be a 

| new 
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new Rate made fo2 that, tho' J do not ſay but a Rate may be made 
How the Or. after the $002 are relieved ; but then the Oꝛder ought to be fo? leyy. 
vught to 

have been, ſonable the Overleer ſhould thereout ſatisfy Himſelf fo2 what he befoze 
end how to jajy gut ; but ſtill the Overſeers muſt account with the Juſtices foz 
' Vide 2 Salk. what they have received, and what lafdout : And this is not like the 
525, 531, Cale of a Baſtard-child, fo2 there is no Method of raiſing, 02 of lay. 
fing the Money out in that Caſe as is here. 


Powell accord. J would help you if-J could; it is true, there may 
be ſuch an Exigency as would not admit of the Delay of à Rate; 
and there the Dverſeer- may advance, and ovught- to have a Rate in 
convenient Time, and have it appꝛoved as it-ought-by the Juſtices; 
21ondawss if AND if they refuſed to appꝛove, there a Mandamus had been proper: 
che ſubiese hyt ſill that Rate ought to be a Pooz s Kate, and not to reimburſe 
prove ch: Himſelf, but that is his own Buſineſs, when he gets the Poney: 
Race. But the Overſeer is obliged to advance no Monep tul Rates be made 
Rates. when und the Money raiſed; and by the Statute a Rate ought to be made 


to be made. ONCE A Mouth. in 


* 


05. If Ne- Mom this Term, it was urged, That by the Statute of 4 Eliz. 
_ <cllirybe nor by which Overleers of the Poeꝛ ate appointed, he is to be choſe Yearly 
and ifcke at Eaſter 3, and immediately ;befoze any Rate can be made, here will 
Sum levied be à Met eſũty fo2 Money; #82 Juſtices; of Peace make Oꝛders upon 
ought ro de Oyetlees to reuieve ſuch a Perſon without taking Notice whether 
there be Monep oz not, and Jndi#ments have been frequent fo? diſo- 

. beving ſuch ©vers : And Dalton's Juſtice of Peace was quoted, where 

it is ſaid, an Oder of-Seffions ko; refunding an Overſeer had been 

allowed of: And as to the Objefton, That it is not to levy any Sum 

certain, it could not be otherwiſe ; fo2 if a Mandamus were to levy 

gol. and but 201. due, it would be a good Return to ſay; That 

there was not 3o1. due: Quod Holt negavit, & vid ant. Queen 


verſus Guy, pag. 89. 
8p. That be Holt, Ch. Juſt, Overſeer need not advance a Farthing of his 


aced not d- Olen Money, koz the Church-wardens and Dverſees of the Poo? 
ching of his may make a Rate whether the Pariſh will oz not, ſs it be confirmed 
own Money, by Juſtices of the Peace ; and if any refuſe to pay ſuch Rate, it may 
* be levied by Diſtreſs, and there ought to be a Monthly Rate, becauſe 


Poſſeſſoꝛs are to pay, and Poſſeſons frequently change. 


An i And per tot Cur,” the TArit was quached. 


— —— mh a 4 — —— CALC OY "I 
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S. C. 1 Salk. 
380, 


Domina Regina verſus Daniell. 5 n. 
| | oy - Rol. ab. 5j. 
E was iudited, foz that he quendam R. S. Servant and Appzen⸗ n 
tice of one B. of London, a Shopi & Domo, & a Servitio 0 Perſwa- 


— 
J 


91 ©, — . . 7 di d 1 
præd' B. diſcedere & ſeipſum abſentare procuravit allexit perſuaſit & ng an Ap. 
cauſavit. | | M* to 

4 Cave ALS 


Service. 


Brotherick excepted, That there was no Averment, that the Ser- :. Exception, 
vant had left the Service; and though in ſome Caſes, if one adviſe gz Tb ben. 
perſwade another to an ill Ching, if the Thing be done in purſuance of ie, ving bis 
of ſuch Advice, the Adviſo2 ſhall ſhare tn the Offence; yet in no Cale Service. 
the bare giving Advice, oz endeavouring to perſwade one to do an 
fl Thing without moze, is puniſhable: But he agreed, That if ſe⸗ 
veral contpire and conkederate together to do an ill Thing, though 
nothing mo2e be done, it will be indictable, becauſe the Meeting toge⸗ 
ther in ozder to ſuch Confederacy is unlawful: Vid. Poph. 134. 
Vaughan's Caſe. 2 Roll. Abr. 75. 4. And all that is charged here 
might be, foꝛ pꝛevailing with this Servant to go with him to the next 
Doo? to dunk a Pot of Ale. 11 Co. 98. Jf a Freeman of a Copoxa- 
tion 02 Boꝛough does endeavour, intend 02 conſpire, with others, to In Conſpi: 
do an At that tends to the Pꝛejudice of the Coppozation ; yet if there 
be no At done, it is no good Cauſe of Disfranchiſement, no2 of In- 
diftment; a fortiori, it will not be a good Caule here, where the En⸗ 
deavour is only to the Pꝛejudice of a ſingle Perſon in one particular 
Inffance : And the Rule is, Non efficit affectus niſi ſequatur effectus. 
Even in a Conſpiracy there muſt be ſomething done in purſuance of it. 
And the ſtrongeſt Cale of this Kind was the Cale of the K. v. Starling , 
_ Jndiftment fo2 meeting and conſpiring together how to tmpoverith the 
Farmers of the Exciſe ; but the reaſon why that was held indixable 
was, becauſe ſuch a Thing would affect the publick Revenue; and if 
the Conſpiracy were, that none ſhould buy Coffee from B. and no 
moze done, it would not bear an Jndi#ment : Sao ik Confederacy were 
to lay-way a Man, and kill him, oz rob him. 

But Holt, Ch. Juſt. denied the two laſt Inſtances. 


2d Exception was, That it was not ſaid how long he han with⸗ Net aid) 
dꝛawn, in caſe any Abſenting 02 TUithdzawing be underſtood, which 3 
ought not to be; fo2 whatever is eſſentially neceſſary to maintain an 
Indidment, muſt be direfly and clearly charged, and not only by In⸗ 

ference. 85 


Eing contra. The Wows, Cauſing, Procuring, &c. are vety ſtrong, * Tha ts 
and neceſſarily impozt a Withdzawing z and he quoted a Pꝛecedent of f ane“ 
this Kind out of Raſtal. cit. Indictment : And ſure this is a Matter Mace: in 
indiftable, foꝛ it dꝛeaks that Trult that is between Maſter and Appzen- ice. 
tice, with very ill Example, and publick Jufluence to all the Appꝛen⸗ 

tices in England. | 
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Ch J. doubt- Holt, Ch. Juſt. doubted whether it were an Offence indidable, be. 
ade cauſe it was only a puvate TUrong to the Paſter; and that int. 
fence indi&a- Cing, &c. à Man to do a Thing, did neceflarily tmpo2t, that the Ching 
117 was done; and the Cale of Starling was diredly of a publick Mäture, 
Vide ante 48, AND levelled at the Governmenc ; and 1 ON of the Dffence was its 
55. Influence on the Publick, and not the Conſpiracp, koz that muſt be 
' Vent. 25. put in Execution befoze it is a Conſpiracy : Ik two o2 thꝛee confene. 

rate and agree to indi# a Man of a Crime of which he is not guilty, 
that very Mecting and Agreement ts an ill and unlawful Ack, but not 
fndiffable perhaps; but if Meeting be. to rob 02 kill, it map be-indiga- 
Bare adviſing ble; but even there adviſirig one to rob oz kill, without lomething be 


to rob or kill, 


wor, 2-459.) done thereupon, is not indittable ; And ea Man commit any Offence 
ble. Under Treaſon oz Felony, and another deſire him to withbzaw. from 
Juſtice, o2 do receive o2 harbour him in his Houſe, &c. it is no Ok. 
fence puniſhable, no moze than it is to protest a Man in his Houſe 
Time ot Ab. Kom Arreſts in a Civil Acton; and fince you do not fay foz how long 
nc cute. Time the Abſence was, if there were no moze in it, how can the 


rial, Court appoztion the Punifhment to the Dffence ? 


—— 


Pot 137.185. Holt, Ch. Tuft. agreed, 4 Conſpiracy to charge one with a Ballard. 
Hob. 219. child, is indiftable ; but if one ſhould adviſe another.to do it without 
moze, it would not. 3 N 


4g. The Powell. J thought this Matter indickable, becauſe there are many 

the Matter is Ads of Patliament concerning the Regulation of Appzentices and 

inch dle. Servants, and that to run counter againſt any of thoſe aas, was 

Wirbdraw. Matter tnditable ; fo2 it becomes a publick Concern, that they ſhould 

ing imported. he kept in good Ozder: It one p2evail with a TUife to leave her Huſ: 

band, he is indifable fo2 it, though it be of no moze publick Nature 

than this, becauſe it is a Breach of the common Society of Man⸗ 

kind; and this tends to deſtroy the publick Truſt and Confidence that 

ought to be between Maſter and Servant; and in reſpef whereof, the 

Law makes it a greater Crime in a Servant to kill his Maſter than 

That bare in another, fo? it is Petit Treaſon in him, and only Murder in ano- 

Conſpiracy ther: And he quoted the Povlter's Caſe, 9 Co. where bare Conſpiracy 

54s b bwithout moze was held indi#able. Then let us ſee the Manner of 

Sid. 68, laying it, and J think it is well enongh, fo2 the Cale will lie fo2 pꝛo⸗ 

12 curing a falſe Return, with alledging, that falfe Return was made; 

Mo. 8:3. And though there be no certain Time of Abſence laid, it is diſcedere 
Cro. Car. 15.4 Servitio, and that ſhall be a final and total withdꝛawing. 


; * Sould accord with Powell in omnibus. 


Lat. 79. 


K ae. Brotherick. Every Giolation of the Law, every common Treſps(s, 


whether a 19 in malum Exemplum, but not indifable; and as to the Continu- 
Centinyando unte of Ablence, if a Man lays a common Treſpaſs done at ſuch a 
desde not © Day, tt ſhall not be intended to continue farther without a Continu- 
ando: Sure then it will be hard to intend an Offence laid in an In⸗ 
di#ment to be committed at a certain Day, to continue longer than 
18 expꝛelly laid: And he ſaid, That if at Common Law one had 
bound himſelf fo; a Pear, and another had p2evailed with bim to ab- 
| 3 ſent 
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ſent himſelf from that Service, Jndizment would not lie fo? it: In⸗ 
deed, ik this were the Caſe of an Appzentice compellable to ſerve by 
at of Parliament, it were the ſtronger againſt me; but koz a bare 
Appꝛentice, that is only under an 1 of vg own Ig.) it 
is very hard to maintain it. 


Holt, Ch. Juſt. If a Servant foz a Pear, 02 at Cali, kill his ee w 
Maſter, it will be Petit Treaſon; and pet to intice ſuch a Servant We it 
to leave his Maſter, would not be inditable : So that Reaſon fails, = indifta« 
ko the Reaſon why it ts Petit Treaſon, is becauſe ot the Breach of ** 


Batz, and not of the continual Dbligation of Service, 


Che Cale was moved again this Term, and the whole Court una · Per Gor „The 
nimoule reſolved, That the Indickment was ill as to the Manner, foz ladifmene is 
Want of an expreſs Allegation, that the Servant did abſent ; fo2 tho — 2 —— 
u Caule cannot be without an Effet, and that it is ſald cauſavit him to Allegation of 
leave his Service, yet. in Inditments it ought to be expꝛelly ſaid, that F rotz 
the Elfe did follow ; and ſo it was in the Caſe of the Queen v. Tracy; Suk. 39.” 
befo2e 2: And F. N. B. "was quoted, That Treſpaſs might lie fo2 ſedu⸗ Vide ante zo. 
cing a Servant; and the Court ſaid, There might be a Difference un h 
between a Servant and an appꝛentice, and they would not reſolve if ment arreſted 
the Matter of this Indiament were ſuffictent oz not; and Judgment 3, *** ** 
arreſted Niſi befoze the End of the Term. And the laſt Day of Term, co che Mae 
Holt, Ch. Juſf. ſaid, He was not ſatisfied, that to ſeduce one'g er. 
Servant away was indickable, but to perluade him to embezil his 
Maſter's Goods was ; but then, whether 'twere neceſſary to alledge 
that he had embezellid them. koꝛ he ſaid the Indickment might perhaps 


be fo2 the evil Ai of Perlwading. 


But note; Here it was ſaid, That the Servant did embezil; but 
no Venue was laid, ſo Judgment was arreſted, 


Ireland's Caſe. 
Aymond moved to bꝛing Pzincipal, Jntereſt and Coſts, into wherefoce 
Court, and to be relieved againſt the Penalty. Penal of ; 
ond ought 


Montague urged, That in this Caſe they would not reliede in « obo broughe 
Chancery, unleſs the Party Obligoꝛ would pay a Debt barrable by the ibo Court. 
Statute of Limitations ; and inſiſted on the like Benefit here, this 
being an equitable Motion; but the Court * not hear ok it, but 
made the common Rule, | 


Note, The whole Penalty muſt be brought into Court, becauſe 
Intereſt and full Coſts are to be taxed; and one may have the Rem- 
nant out immediately. Vide ante 11, 25, 60. Poſt 153. 2 Salk. 583, 
596, 597. See the Stat. 4 & 5 Annz c. 16. . 


Crolie 


— 


— — 


7 

- : * 1 

: : A 
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5 C. 1Salk3. | 7 ud - 510. 3.7 Croſſe ver ſus Bilſon. 
Intr. Trin. nt ie Bt 0 | | Annes 
1 Eplevin fo2 taking his are in quodam Loco, votat: The King's 
In Replevin, Highway : The Defendant cognovit Captionem, Damage Fe: 
eich an % aft, in qubdam, Loco, vocat The Queen's Highway, as Baliiff to 
he. Repl' co the Lozd L. whoſe Freehold the Place where, is, abſque hoc, That he 
an Iſſue, De tuo Equam præd' in præd Loco, vocat The King's Highways prout 
mur to the | n . 
Replic,, and the Plaintiff adverſus eum narravit, & hoc paratns eſt verificare, 
concludes in unde petit Judicium & Return Gr. Plaintiff: comes and  ſayg, 
1 Quod cognoſcere non debet, quia dicit quod dicto tempore quo, &. 
nal in C. B. cepit Equam præd' in præd Loco tunc vocat The Kiog's Highway, 
for the Plain modo & forma prout pred' Plaint allegavit, and hoc petit quod in- 
quiratur per patriam. The Defendant demurs, and concludes, Unde 
(ut prius) petit Judicium, & quod Narratio przd* caſſetur; Judgment 
Error in B R. final in Com Banc fo Plaintiff, and allt med upon Erroz. n 


Holt, Ch: Juſt. The whole Point of the Cale, take it the ſtrongett 

that can be, ig, after a {lea in Bar, and a Replication, the Deken⸗ 

Ddant demurs to the Replication, and concludes in Abatement, and 
ure there Judgment final ought to be given; and they all agreed, 
1 Tha obe Chat ati the Matter of Conuſance in the Plea was waived by the 
Conuſance is abſque hoc; ad the Conuſance in a different JAlace from where the 
* ene Declaration lays the taking, is in truth Matter only pꝛoper in Abate- 
Show. 169, ment; but the Concluſion turning it into an Avomp, makes it a 
x Salk. 3, 5, Plea in Bar, as all Avowries are, und final Judgment is always gi⸗ 
93-24 here ben upon them, if they go fo2 the Avomant. They alfo agreed, That 
Matter of A- Where Matter in Abatement is pleaded in Bar, and concluded in Bar, 
batement is Judgment 'final ought to be given. So where the Commencement of 
Bar, Ge Judg- U Demurrer is in Bar, tho the Conckuſian be in Abatement. 1 Lev. 
ment final 312. 


ought robe. But it was objecked, That the Demurrer being ill concluded, viz. 
253, ln Abatement, and contrary to the Bar, it was to be looked upon as 
Show. If there were no Concluſion at all, and it would be a Diſcontinuance 
Nied 239 und Judgment ought to be by Nil dicit. ; 

: Sid. 189g. To which the Court anſwered, That the Conckuſton to the Demur⸗ 
Shape. 155. Ter was, Unde petit Judicium (ut prius), and that is well enough, 
and accozding to the Concluſion of the Plea in Bar, and the ſuble⸗ 
quent Mos, & quod Narr' caſſetur, being inconſiſtent, ſhall be re- 


Judgment Jetted. | 
»ffirmed. So per tor” Cur', the Judgment was affirmed. 
If a Replea- 


der can be Note, Here Powell poſitively ſaid, That Repleader could never be 
upon a De- Upon Demurrer, but ts always after We ; though the old Books 
Vide ante 3 ſeemed to mike a Queſtion of it, pet there were 20 Authozities in the 
Vi. Cart 193. new Books of it: And yet Brotherick ſetm d as eatneſt of a contrary 


- gd is Opinton at the Bar, tacente Holt, Ch. Juſt. & Cur' reliqua. 


conttary io Allo, No Repleader can be upon a Writ of Erroz, Vide 2 Keb. 


the Record. | | 
769, 789, 825. 4 
3 Lev. 440. ote, 
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Note, In the Debate of this Caſe at the Bar, it was agree 
That the Matter of this Plea was Matter in abatement, Viz. 12 That in th 
riance in the es. 2 2 the 
2. Chat in Replevin the Defendant is both A#02 and int. Aba” 
as Defenvant, he may abate the Plaintiff's Writ, on itt wire tak SV” 
fo? him to vo if he could not have a Return, and therefoze he mut a 
proceed from his Plea in Abatement to make Conuſance ; 'fo2 his Pray M 
un — 3 of r he ought to make Title 3 Mod. 247. 
to it againſt the Plaintiff in the Replevin who ns 
the 2 | 5 * 4 ar P2operty in | 
pet this Rule would be explained, viz. A the Defendant in Replevin u 

aim Pꝛopertp in Himſelf, he (hall have Return without —— = oa 

ecaule his Plea deſtroys the Plaintiff's Citle: So if he lays-J320: claims Pro- 
perty in a Stranger, and make no Conuſance, if that Batter be ad- Videares 
mitted by the Plaintiff, there ſhall be a Return without Conuſaute; 2 ad 
fox in that Caſe, by the Aomittance, the Plaintiff's Pꝛoperty ig de. „ l 2+ 
ſtroy d. But in all Pleas that vo not ſhew the Pzoperty out of the s⸗ . 
Platntiff, there muſt be a Conuſance made, and the Plea is what! Let 127. 
only is auſwerable, and not the Conuſance ; koꝛ to travetſe that would Gro = 
be a: Diſcontinuance 8 Ed. 4. 41. b. Cro. El. 372. Mich. 2 W. & M. 2 
in B. R. Hall verſus Foot. r Salk. 93. Vide ib. 94. | 8 


Ia Man plead Matter in Bar, and conclude in Abatement, it 1. en be i” 
chall be taken fo a Plea in Bar from the Nature and Reaſotr of the * 
hing; foz the Plaintiff can haue no 7Atit, if he has not a Cauſe of dement. 
Amon, and therefore the Court will take the Plea in Bar, 37 ff. 6.38% 7155. 
24- 4. 36 H. 6. 24. | 2 33TH 7 7 
Ik one pleads Patter of abatement, and concludes in Bar, Et pe- 3, . 
tit Judicium fi Pl. Actionem habere debet, tho' he begin in Abatement 12 rag 
and the Mattet be alla in Abatement, yet the Conctuſton being in i tbe re. 
Bar, makes it a Bar; and the Reaſon is, becauſe you admit the Küaemene, 
CUrit by concluvirig ſpecially againſt the Aton. 18 H. 6. 27. 32 H. 6, and con. 
17. b. 36 H. 6. 18. 22 H. 6. 53. b. | cludes in Bar. 


Show. 4; 155. 
I ut. 34, 35. 


And hete Holt, Ch. J. ſaid, That in Replevin ik the Dekendant 

will take Advantage of @ Uoeiance in the Pitce where the taking ls 200.” 
lad, from that in which really it was, he mut pteav'it in Abatenient, *el-vio |. 
and begin either Petit Judicium de Breve, & de Narr', quia dicit, che cake - A 
Cattle were taken in ſuch a Place, abſque hoe, that thep were takett Variance. 
in the Place in the Declatation. Then indeed he comeg, Et pro Re- Vd Fo 
torn habendo diſfinctly, he ſays, He avows the taking in the Plate a 
mentioned in the Inducement of his Traverſe, Damage feſant, o? 
fox Rent, &c. To which no Infwer is to be given, but all is to de- 
pend on the Plea in Abatement ; and it is a pꝛoper Conciuſton in Re- 
plevin to lay, Unde petit Judicium & Return Averior, without ſap: 

ing any Thing of Damages, fo2 they are given by the Stattite, concluſton. 
Vide Stat. 19 Car. 2. C. 7. 1 Salk. 205. 1 Sid. 380. 1 Lev. 255. 1 Vent. 


40. Ray. 170. 


mY 8 
2 

4 ; , 

© 0 * 


Ogden 


K 


. 
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S. Ca. \ 5 iv nnd! Ogden verſus Turner. 
696. | 981 TIP 
To ſay one Aſe fd theſe Mods: There goes Ogden, who is one of thoſe 


nos 1 ol ra Itthat ſtole my Lord $S.'s Deer. Againſt the Action was offered, 


verring it That Noos ſpolt are not like CUlozds in Deeds, koz they are Fortius 
tame, no: verſus proſerentem in Deeds, &c. but otherwiſe in cals of action foz 
Vide ante 2; them. Hob. 57 RO. Ab. 0 No 50, 54. Mot attionable to ſaythat 
24. he ſtole a Deer; without averring it ta be a tame one; oz if ithat 
were averred, without alledging that he knew it to be a tame one. 
And qere it is not nberred hat a Deer was ſtolen ttom my Loꝛd, as 
„fit angst as ik it ber ſaid A. poiſon'd B. without avercing him dead, 
i £0 ee o& : 557 een ee 30) eee ee e eee 
62 5:0 div 0839 28 3602) uno : 300071 D neee 
0%. It muſt - Contra. It was urged, That this muſt be underffood of a tame 
be (Fins Deer, ot which Felouy:maybecommitred, and then without Queſtton 
* 2 it will bear Action ; oz it will be underſtood of a Deer in a Jark 02 
fold actions late where Deer are kept, and then it comes within the Punchment 
ble. _ ofthe Statute ot 3 4 W. NM. c. 10. againſt Deer ⸗ſtealers, where: 
£ by they are to pay 30 l. and Impziſonment, oꝛ Ptllozy and Jmp2iſon: 
ment; therefoze, quacunque via data, the Action will lie. And the 
pd td Cale in 4 Co. wan inſiſted on, that to ſay of a Woman, That ſhe 
44. c: - » has a Baſtard, ig aſtionable; becaule it dings her within the Dan 
: Sid. 396, ger ok the Statute of 18 El. Vid. 2. Sid. 1 21. Paltmet; 298. 1 Ro. 
397. contes. Ab. 37; 34, 38. 1 Cro. 436. und if the Defendant had indicked the 
| Plaintiff here, after Acquittal he might maintain an Ackton fo? it, 


181 , 220. 3 1D $ILRIONINGTSL ON 3951151777 16 133TH 2557 * 
1 Jo. 196. ur Lows which of themſelves are-a#ionable, without regard 
1 Gro. 140.) to the Perſon, oꝛ fopeign Help; mult either indanger the Party's Life, oz 
ſüubjeſt him to infamous Puniſhment; and tis not enough that the 
Party maybe fined and impꝛiſoned, / fo2 ik one be found: guilty of any 
vel o. common Treſpaſs, he ſhall be fined and impaifond ; yet none will ſay, 
That to ſay one has committed a Treſpaſs will bear an Ackion; oz at 
ea; the Thing charged upon him mut in it ſelfbe ſcandalous:; and 
ui this here is, That he ſtole a Deer, which is Feræ Naturæ, ideo not 
2 Go 58,59. (gandalous. . To ſay ſuch a one burnt a Barn, [without ſaying that it 
: N was Part at a Manſion haute, o had Com in it, not aſtionable; and 
vide Co. the Caſe of Sir Lionel Walden in 2 Vent, mas carried too far, and 
14% Ab. g, büppen d in a dangerous Gtme, when the Kingdom in general 
Jo. 195. Were! moze;; furiouſly enraged again Popery ; The Toꝛds were, 
L. W. ts a Papiſt, and goes to Mals. And the Penalty by the 
Statute is a pecuniary one, and the Pillozy is only; fo; want of Mo⸗ 
nep, ſo is not the diret Penalty given by the: Statute. And beſides, 
Holt, Ch. J. laid, That Pilloꝛy upon this Account did not make the 
Per ſon inkamous, but he would remain a good CUitneſs nevertheleſs. 
- Ando ſap, that one has hunted in a Park without Leave of the 
Owner, and killed a Deer there, which ſubjets him to the Penalty 
of the Statute de MalefaQoribus in Parcis, o2 to call a Man a Papiſt 
limply, would not bear an Aﬀton. And he ſaid, That to ſay of a 
2 young 


» av. 4 * 
D 


3 


Tem. 8. Hill. 2 Annz, * B: R. 8 105 


| young - Woman that ſhe had a Baſtard, is a very great Scandal, and 

foz which, tf he could, he would encourage an Action; but it is not Vid. poſtes. 
_ affionable, becauſe it is a Spiritual Defamation, puniſhable in the 
Spiritual Court. So it is to call a Man a Heretick : And he denied 


the firſt Realon given in Anne Davis's Caſe, 4 Co. 17. a. Et per tot. per or ow BY. 
Cur. Querens nil capiat per Billam. lam. 


Note. Per Cur. If Feme Covert be arreſted, and it be clear and when Bait 
notoꝛious that ſhe is covert, common Bail ought to be received; but 1 


if it be 5 the ought to find ſpecial Bail. S.C, 1 Salk. 
| 379- 
Anonymous. 3 
Poſt 301. 


Was indixed fo2 deceptive coming to B. as ſent front C. ta ladiamene 
* whom B. owed Yoney, to call foz and receive the Boney; and for,coming 
receiving the Money, abi revera C. never did ſend him. 8 — 2 | 
receive Mo- 
Per Cur. I he had come with a falſe Token, it had been crimi⸗ ©*- 
nal, and ideo tndiftable ; but the Queſtion is, Whether this be ſuch a via. ;; 1. s. 
Cheat as is indiftgble ? As playing with falſe Dice is, fo2 that WE. 
ſuch-a Cheat as a Perſon of an odinary Capacity cannot diſcover ; oy any cor. 
but this is an Indickment to puniſh one Man becatiſe another ts d poral Puniſh- 


F ool, Per Cur. Let it ſtay, . Beach. except 


0 16 | Anonymous. 


JAiliffs bzoke a Houle to execute their P2oceſs, and the Conrt Treſpaſs lies 
would not grant an Attachment, but bin the Party bung his 753% Bai 

Atton of Trefpaſs. here the Bailiff may bzeak open a Houſe, &c. breaking 

Vide Cro. El. 753, 908, 909. Cro. Car. 386, 544. Cro. Jac. 280, _ 


486, 556. 5 Co. 91, 92, 93. 7 Co. 6, 126. 9 Co. 66. 11 Co, 82, Hil. >: 


Style 
12 Co. 131. 4 Bulſt. 146. Hob. 62, 263. 2 Rol. 294. Ow. 63. Lel. 28. : Co. . 
* 79 233. N 41.1 Rol. 182. 1 Jo. 429, 4 _ * 
ety cn 8 | Pal. 
191117 011365] Let verſus Mills: 2 1 Mog 286. 
Is. egit S. C. 1 Salk. 6. 


Op E Defendant pleaded in abatement, that Suſcepit Ordinem Abatement 
Militarem, & jam Miles exiſtit ; and upon Demurrer it was re. cen be ue, 
ſolved; That Suivepit Ordinem Militarem was a very pꝛaper 050 fe l 
| ame that he had received the Dwer of KKnighthoad. V at, hood z good. 

e Militibus. oe: 

2. Miles, without Addition, is to be-underſtood of. a Knight Bar⸗ 
cheloz, which is Part of a Man's Name. 

3. That there needs no Venue where he was dubbed a Knight, be- 
cauſe any thing that does concern the Condition of the Perſon ſhall 
be tried * the Action is laid. 
+ That if a Knight be ſued, and not ſo called, it is a good Plea V. 1 Sannd. +. 
in Abatement. ACC, 

But it not being laid that he was a Knight Tempore Exhibitio- 3 
nis Billæ, oz after the laſt Continuance, the Court ozdered a Reſpond' ledig. 5 
ouſter, 10 Note, 
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nme. 


Bill gainſt Note, Pere it was ſaid, That a Bill filed againſt an Attomey mug 
Artorney, be filed in full Term, and it is not enough it ſhould be on any of the 


wheu to be 


filed. Eſſoſn-Days. 


Poſt 175. Þ 
$. C. 1 Salk, The Counteſs of Bridewater's Caſe, verſus his Grace the Duke of 


Special Ver- S Uerdict upon a feigned Iſſue out of Chancery (TUhether 
cit upon 3, the late Duke of Bolton did by his Laſt TUill deviſe certain Fee- 
our of cher. Farm Rents to J. Earl of Bridgwater in Fee) found, That the ſaid 
Wie Mog. Duke, at the Time-of his Death, was ſeized of ſeveral Lead and 
. Coal Mines, and ſeveral Bills in the County of Weſtmorland, and 
: Lev. 212- of divers Fee-Farm Rents in Berkſhire, and of divers other Lands 


2 Vent. 235, ang Tenements, and made bis Ulill in hc Verba: 


Aleyn 28. 3 : 3 
Bi, 52. 1. pe gives ſeveral Lands and Tenements to the Lozd W. Paw. 


let, with Kemainder to the firſt and every other Sons in Tatl, &c. 

He further gives him 8000 J. to be paid by his Exetutoꝛs. Then he 
gives to J. Earl of Bridgwater, his Son in Law, 5000 l. and all 

his Mines which he held of the Earls of Burlington and Thanet, &c. 
ano khn comes the Clauſe in Queſtion; 1 


The Chuſe All which 1 give and deviſe to my ſaid Son in Law J. Earl of 
in Queſtion Bridęwater, his Executors and Aſſigns, together with all my Plate 
* the fe and Jewels, and all other my Eſtate, real and perſonal, not otherwiſe 
Eftate. " diſpoſed by this my Laſt Will, for to be given by bim to his Chil- 
dcren as he ſhall think convenient, I ſolely truſting to bis Honour and 
Difcretion, &. that he will give them Tuch Proviſion as will be 

| neceſſary for them. 3 5 Ol $$ 
A Chuſe az And another Clauſe was, Whereas I have contracted for the Sale 
ro Fee-Farm of my Fee Farm Rents, my Will is, That if my Debts {hall not be 
Renta. ſatisſied out of my other Eſtate, my Executors (whereof the Earl 
was one) ſhall and may ſell ſome Part or all of them for Payment 
of them, notwithſtanding the Rents are not deviſed by this my Laſt 


I This Caſe, having been thee ſeveral Times argued at the Bat, 
now the Chiek Juſtice delivered the Opinton of the Court thus: 


Four Things are conſiderable upon this Will, © |! | 


„ If the Fee- I. Cahether, by this Clauſe, whereby the Reſidue: of the Duke's 

1 I Eſtate, both real and perſonal, is deviſed to the Earl of' Bridg- 

Nea ores water, the Fee-Farm Rents do pals by Uertne of the general Wods, 

Words. Reſidue of all my real and perſonal Eſtate, leaving'our the Mods, 
not otherwiſe diſpoſed of, &? 


ann 


1 WHO eee 311 2. Sup⸗ 
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2, Suppoſe they da paſs, Of what Eſtate? Whether in Fee 02 2- For whar 
only foꝛ Life:? Eſtate. 


3. To conſider the Moꝛds, not otherwiſe diſpoſed of, together ;, 4. The 


with the fozmer TUows. _— 3 
4. Whether, conſidering other Clauſes ſcattered in the Will com- Words. e be 
pared with this, the Rents will thereby paſs ? conſidered. 


1. AS to the firſt Matter, the Duke of Bolton, after ſeveral Dif: :. That the 
poſitions in his Till, gives his Perſonal Eſtate to the Earl tp - ay 
Bridgwater, and then gives the Reſidue of his Eſtate, Real and Per-x,c«1&14 2, 
ſonal, to him: Sure the Rents paſs hy the TUo2d Eſtate, fo2 that well as a 


om is ſufficient to paſs a Freehold as well as a Chattel. — 


The Wozd Eftate is a Genus Generaliſſimum, pzevicable of two -i. 0g, 
Species that have their Difference, whereby they are divided, that mem, 
is, Eſtate Real, and Eſtate Perſonal. Sg "69 


Eſtate Real is Genus ſubalternum, and has its Species too; that 
is, Eſtate Real in Fee, oz fo2 Like. 


And ſo is Eſtate Perſonal in like Manner to be bzanched into 
Chattel real, and Chattel perſonal ; and it has that Difference of a 
Chattel real, not becauſe it is a real Eſtate, but becauſe jt has a real 
Extraction. AMan ſcized in Fee makes a Leaſe fo? Pears Leſſee f02 
Pears has a Chattel real, becauſe his Eſtate is derived out of a real 
Eſtate; but ſtill it is not a real Eſtate. foꝛ it is a teſtamentarp, and de- 
viſable by TUtll at Common Law by the Owner: So that if it were 
of Lands in Knight's Service, oz in Capite, the Owner could not 
deviſe the Land fo2 a Term ; but if he had made a Leaſe fo2 Years of 
it, then it became a Chattel in the Leſſee, and conſequently deviſable. 
So that the WWo2ds. Real Eſtate cannot be ſatisfied without a Freehold 
at the leaſt paſs, fo2 a Chattel real is no real Eſtate. And this is 


no new Queſtion, Ao!, Vid. 1 Ro. Ab. 854. Style 493. That the Noꝛd / . CFP - 


Eſtate compꝛehends both, viz. Freehold, and Chattels real and perſo- 
nal, eſpecially if the TUows Real and Perſonal be added. 


Obj. Jt is true, by a Deviſe of a Man's Eſtate real and perſonal a 0%. Rule 
Freehold would paſs, if theſe Mozds come not accompanied with - 8 
bother particular Mozds which expzels a Species of an inkerio: Ma- hall be re. 
ture, and which only can extend to a Chattel; and there the Gene- ftr#io<d, Tc. 


ality of this Wo, Eſtate, ſhall be reſtrained and explained by the x Grand = 


Pecedent particular CWUows, accoding to the Rule in 2 Co. 45. riculzr 
1 Saund. 160. 2 Saund. 411. and abundance of other Books. Words. 


1 2 An- 


hav 7 = I, Peas TP 
*% 2 8 4 
— — Sat ad. te > 45 £ 
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R. True, but Anſwer. The Vule is good and general, cſpectaliy where the par. 
ſbfegueat ticular Tloꝛds compzehend and expreſs a Thing of an inkertour Na. 
e-neral ture to the general Towds ſubſequent ; and that the general Wopg 
Woids Hir ate put without their dividing Differences; fo? there indeed the Gene: 
Mt and Cality of them ſhall be controlled by the Bounds of the particular pye. 
rake a higher ce dent Mods: But where the general TUowds do put the pꝛoper Dif, 
Species tha" ference of Particulars, and beſives, take a higher Species than the 
in the prece- Particulars mentioned befoze, as in this Caſe it does by the Toy 
dent Particu- Eſtate, which is a higher Tow than mentioned in the pꝛecedent Par: 
_ ticulars, and Real and Perſonal the pꝛoper Difference, there the gene. 
ral TUozds ſhall over-reach the Particulars befoze ; as if in the Arch: 
biſhop of Canterbury's Cafe in 2 Co. the Moꝛds had been, And all 
--Eccleſiaſtical Perſons of ſuperiour or inferiour Rank, they would have 
taken fn Archbiſhops, Biſhops, &c. Vid. 1 Cro. 447. 1 Roll. Abr. 824, 
A Man letzed in Fee of Lands, and of other Lands by Moztgage 
not fozieited, deviſes firſt ail his Lands in Fee to A. and all the reſt 
of his Goods, Chattels, Eſtates, Moztgages, Debts, &c. to C. It 
was held, That no Frechold paſs'd, and very rfghtiy ; fo2 there the 
Tod Eſtate came with particular Tlozds, without putting the due 


Difference as is done here. 


09 3 2 Objection. The Tow Reſidue is a Mod of Relation, and there: 

8 foze to be confined by its Relation to ſomething given bekoze: and 

perſonal Whatever is befoze given is perſonal, therefoze the Mod Reſidue is 
_ Eftare before. tg he underſtood of perſonal Effate, 

R. It may tre. Anſwer. 1. This Tod Reſidue fg not to be underſtood ag only ap: 

late to the plfcable to the next immediate Clauſe of Deviſe to the Earl of Bridg- 

lere a be- water. 2. Suppoſe it were lo, pet that would not hinder the Earl 

from taking an Eſtate of Freehold, fo2 it muſt refer to all the other 

Clauſes whereby an Eſtate is befoze given; and an Eſtate of Frechold 

is deviſed befoze, why then may not Reſidue relate to it? Suppoſe a 

Vid Hob. 65. Man deviſes the Mano? of Dale to A. and the Heirs of his Body, and 

has other Lands, and deviſes the Reſidue of his Eſtate to J. S. and his 

- Heirs, ſhall not both the Reverſions paſs, and relate ta the firſt as 

N well as the laſt, as alſo his other Lands? Therefoze the TUo2d Re- 

** ſidue, if it muſt relate, muſt relate to Eſtate both real and perſonal. 

But fo2 Irgument ſake, ſuppoſe it ſhould only relate to a Thing of 

the lame Kind that is deviſed to the Earl befo2e in this Clauſe : A Yan 

has an Eſtate conſiſting of two Parts, that is, real and perſonal, his 

perſonal Eſtate is as much Part of his general Eſtate as his real E- 

ſtate is; and gives ſome, ſuppoſe by his Till, ok his perſonal Eſtate 

away, and in the ſame TUill gives the Reſidue of his Eſtate real and 

perſonal away, ſhould not this paſs the Freehold as well as the reſt 


of his perſonal Eſtate ? Sure there is no Doubt of it. 


9 This But ObjeQion. This Clauſe is not only in company with a Clauſe 
Clauſe comes that gives no more than a perſonal Eſtate, but allo gives it to him, 
amn with his Executo:s and Afigns ; therefoze coming with that Clauſe, [All 
Chertels, which I give to the ſaid Ear}, his Executors and Aſſigns, together 


3 with 
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with my Plate and Jewels, and all the reſt of my Eſtate real and per- 
ſonal z] ſo coming under an una cum, with Chattels, with the legal 
and pꝛoper Mods of Limitation fo2 Chattels, no moze than a Chat- 
tel ought to paſs by them. | 

Anſwer. Let us firſt conſider how this Clauſe [Reſidue of all his, ,, m 
real and perſonal Eſtate] is to be applied; whether we ſhall take it ven be go 
in an Accuſative governed by the Uerb [Do, o2 in the Ablative, by the ce as an 
Uua cum: And J think it an Accuſative, and not an Ablative, and 1 
that even in Latin it will be good G2zammar ſo, in this Manner ; o- 
Omnia quæ do & lego J. C. B. una cum Gemmis & Argent' : Et totum 
reſiduum Status mei realis & perſonalis: And this is good Senſe and 
Gzammar, and conſiſtent with the Meaning and Intent of the Teſta- 
toz. But ſuppoſe it be put in the Ablative, the Freehold in the Bur ſuppoſe 
Rents will paſs ; as if a Yan has a real and perſonal Eſtate, and hn 
deviſes his perſonal Eſtate, Una cum his real Eſtate, the one and other che Freehold 
paſs as fully as if there were expzeſs Cows of Deviſe oz G2zant ta e and 
both of them: Hob. 174, 175. Mo. 880. Stukely & Butler's Cale: | yank Words 
Man makes a Feoffment in Fee of the Bano? of D.una cum the Ma- cennotother- 
no2 of S. and makes Livery ſecundum formam Chartz, both ſhall paſs, , ** *** 
though it be under an una cum: A Man is poſſeſſed of a Term fo? 
Pears of ſuch a Houſe, and he deviſes his Term fo2 Pears una cum 
his Douſe called B which is Fee; they ſhall both paſs; and there is 
no Difference between where Mozds are particular, and where they 
are general, if the general TUows cannot be ſatisfied without paſſing 
the real Eſtate, as here they cannot. 


2, Jn caſe a Freehold in the Rents do paſs ; Ok what Eſtate, whe: If « Prechold 

ther Fee, oz fo2 Like? and we all hold an Inheritance paſſes to the Earl v A : 
of B. 1. Ik aa Man be ſeiſed in Fee, and deviſes his Eſtare, the Jnhe: bete. 

ritance ſhall paſs without any other Circumſtance to manifeſt his In. peſſes. 

tent, meerly by deviſing his Eſtate: TUithout this Conſfrution the 

CUows of the Til! cannot ſtand ; fo2 the Mozd Eſtate implies a Fee- 

ſimple, fo2 that is the general Eſtate that every Man is ſuppoſed to. . 

be ſeiſed of. 1 Inſt. 9. Eſtate comes from Stando, becauſe it is fix d. 4 Lei 

and permanent, and impo2ts the abſoluteſt Pꝛoperty that a Man can ic comes from 

have. It is true, an Eſtate fo; Life is an Eſtate, but it is with an!““ 05 

Addition; and Eſtate in a Deed muſt be intended of an abſolute Fee- 

ſimple ; Ideo fn a Til, &c. 

Moſt certainly in Gzants it would not paſs a Fee, becauſe ther, Gans ie 
Law appoints, that let the Intent of the Parties be ever (o fully will noc pat 
expꝛeſſed and manifeſted in Gzants, without the Coz Heirs, a Fee e 
- hall not paſs + Feoffment to). S. to have to him in Fee⸗ſimple, which #---. 

Mozds can have no other Senſe than to paſs an Inheritance, pet an 
Eſtate only fo2 Life ſhali paſs ; and yet Fee⸗ſimple in Pleading is that 
which deſcribes the Inheritance, as ſeiſitus in Dominico ſuo ut de 
Feodo : But in a Mill it is not ſo; and the Reaſon is, becauſe a a 
Mill fo; Lands fs a new Conveyance created by the Statute 2 others 
32 Hl. 8.c. r. 7. 1. whereby a Man is enabled to deviſe all his So- Wal“ 
cage-Land at his Will and Pleaſure: Now when a Ban manifeſtly 
_ Hews his Intent, that the Devilce ſhould have the Inheritance, 02 a 


Mreatce 
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greater Effate than fo2 Life, the Statute that impowers him to de- 
viſe his Eſtate at his Pleaſure, ſhall make his Diſpoſition good, with: 
out tying him up to the Fozms of Common Law; and this is-agree. 
able to the Common Law in Caſes where Eſtates were deviſable by 
Cuſtom ; fo2 there expzeſs Moꝛds of Limitation are not neceſſary, foz 
Devile of ſuch Lands to a Pan, & Sanguini ſuo, paſſed an Eſtate 
V * 
The Words Jn the next Place, there are (Uo2ds of Relation; it is not only 
Laus ind muff the Eſtate, but my Eſtate: The Duke of B. was letled in Fee of theſe 
be conſtrued Rents, and he deviſes his Eſtate, that is, he gives that Eſtate that 
Lg 15 was his, and that muſt be conſtrued a Fee; fo2 if a Yan asks the 
293 Queſtion, What the Duke gives the Earl? The Anlwer is, His 
r Jon. 195- Eſtate: It it be ask'd, (Uhat Eſtate ? Jt will be anfwer'd, Fee, Mom 
Vid.Hob. 75-46 conſtrue this to be only fo2 Life 02 in Tail, would direUy contra: 
dict the Teſtato?'s ozds; fo2 then an Eſtate fo? Life would not be 
And nota the Duke's Eſtate, but a new and a lels Eſtate ; fo2 it was an Effate 
leſs Eſtzte. in Fee, and you would have an Eſtate fo2 Life paſs, which would be 
a new Eſtate : And though there be no. Difference between deviſing 
his Eſtate, and deviſing all his Eſtate, pet the Coz Call] makes the 
Deviſe much moze comprehenſive ; and if he gives all the Reſidue, he 
muſt give a Fee-ſimple, foz an Eſtate fo2 Life were not all; fo2 every 
Eſtate in Fee conſiſts both of Freehold and Inheritance, and therefoze 

ik he did not give the Fee, he did not give all. 


Thats. Object. The Mod Eſtate is underſtood not of the Intereſt which 
comprehends 4 Man has, but of the Thing itſelf: Jf a Ban gives by Till all 
the Thing His Eſtate in ſuch a Houſe, then the Jntereſt paſſes ; but if he deviſes 
ws Intereſt, all His Eſtate without aſcertaining in what, the Thing, and not the 
Intereſt, ſhall paſs. 
But J don't think ſo, fo2 the To Eſtate does in Truth com- 
pꝛehend the Thing and Jntereſt ; fo2 it is impoſſible one ſhould have 
the oꝛiginal Intereſt in a Thing, and not have the Thing itſelf, and 
ſtill the Wod in its pꝛopereſt Senle impozts the Intereſt. Suppoſe 
J covenant with J. S to convey him all the Covenanto?'s Eſtate in 
Middleſex, Covenanto2 makes him a Charter by To2ds of Gzant of 
totum Stat. &c. TUtil any Man think the Covenant ſatisfied ? Mo 
lure, fo2 that obliges him to convep a Fee⸗ſimple; therefoze if he will 
perfozm his Covenant, he muſt go in his H2zant beyond the Moꝛds 
of the Covenant. TUe know in Pleading the Tow Eſtate impoꝛts a 
Eſtate in Fee, as in a Formedon the Tenant pleads that J. S. was infeoffed 
drm io Faug with TUarranty, cujus Statum the Tenant has ; that ſhall be underſtood 
ports a Fee. of a Fee. ; : 
If the Deviſe But foꝛ another Reaſon this muſt be a Fee: And here J will quit 
ad been of the Moꝛd Eſtate, and ſuppoſe the Deviſe to be of his Fee-farm Rents; 
Ronee-farm and ſo J hold a Fee-ſimple would paſs as this Deviſe is, fo2this Rea- 
ſimple would [ON 2 Foz the Earl is injoined to make Pꝛoviſion fo2 his younger 
have paſs'8. Childꝛen out of the Eſtate deviſed to him. Suppoſe a Man ſeiſed 
of the Mannoꝛ of Dale, deviſes it without any Limitation, to make 
Mꝛoviſion to2 J. S. fn ſuch Manner as he ſhall think convenient, and 
Vid. Hob 65. declares, that he leaves it intirely to him? Sure a very good Fee will 


4 pals 
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palg, fo2 in all Caſes where Lands are deviſed to a particular Pur - Rule of » De- 


pole, and that the Death of the Deviſee may prevent that Purpoſe, ne b 
there the Deviſee ſhall have Fee; and that is Collier's Caſe in Co. 6. poſe. al 
And if here the Duke had appointed a certain Sum to be paid, it had 5 Co. 16. 
been within the expzeſs loꝛds of Collier's Caſe ; but though that be 5 Chan Ne. 
not done, yet here is a Trult repoſed in him; and how can he diſcharge ports, 102, 
that Truſt if he has only an Eſtate fo2 Life? Deviſe to a Ban to . 
diſpoſe at Mill and Pleaſure, is a Fee, Latch 144. and this ig to Frag * 
diſpoſe as he pleaſes. Mo. 57. Pl. 165. Deviſe of Land to his (life ta ſed. 

diſpoſe thereof upon her ſelf and her Childꝛen; held that ſhe had pee 

ſybjet to a particular Truſt toꝛ the Childzen, 13330 1 


© 


3. We will conſider this Clauſe as qualified by the Wowds, Not a. To the 


— diſpoſed of; that is, taking it fo2 granted that a Fee pal. Words, (Ne 

ſes; 

how will it be if the Mods, Not otherwiſe diſpoſed, be added: and 

it has been inſiſted on, that theſe Rents are otherwiſe diſpoſed of by 

the Mill; fo2 the Duke deviſes, That his Executozs, if Occaſion 

ſhall be, ſhall ſell any Part, oz all of them, fo2 Payment of his Debts 

and Legacies : So this is ſaid to be Diſpoſition enough, to make them 

out. of the general Clauſe of the TUill. But ſure if this Authozity —_= 

given to the Executo2s be not a Diſpoſition, then the Rents are not The givieg 

erempted out of the CWozds of the general Clauſe z/ and it is plain, Power col, 

that giving an Executoꝛ Power to ſell, is no Diſpoſition ; 'fox:the is no biſpo- 

Executoꝛ in this Caſe taneg no Eſtate, but only has an Authoxty; tion. 

which when executed, and the Erecuto in purſuance thereof makes u 

Sale of the Rents, then and not bekoze are they diſpoſed of, and er- 

cepted out of the general Clauſe of the Mill; but if the Erecutozs | 

don't ſell, o2 ff there be no Occaſion koz them to ſel]; in which Cafe 

they cannot ſell, then there is no Diſpoſition. 2 Vent. 283. 
-Dne-ſeiſed of divers Meſſuages in feveral Pariſhes, deviſes ſome 

ok them in Fee, and ſome fo2 Life, and then deviſes all hig Meſſuages 

not -befoze diſpoſed of ; and held the Reverſion of the Houles deviſed | 

fo Life would paſs. Indeed, the Executoꝛs, in Cale ot Deficiency; are Ia aw of 

enabled to diſpoſe of theſe Rents; but ik they don t, oz if there be no Er ccutos 

e they are not diſpoſed ot, and therefoze given to the Kab imighs diſ- 
eyn 232. r uV. ene enn 0600 ede. 


* - 


A. ſeiſed- of the ano? of Dale, and other Lands, devi 


* 
＋ 
* 
* 


Wow Reſt, the Reverſion of the Part deviſed fo2 Pears: pals d. ion may p46. 
Ia Man ſeiſed in Fee of ſeveral Lands and Tenements in Dale, 

deviſe all his Lands to B. and his Heirs ; but if my perſonal Eſtate 

be not ſufficient. to pay mp Debts, then J intend that Black acre ſhall 

not paſs; if the perſonal Eſtate be ſuſſicient, it ſhall paſs. 1920468 


1 
* 


It is plain the Executoꝛ had not Power to fell them, but upon a The Erecu. 


Condition pꝛecedent; that is, in caſe his Debts and Legacies could pn fen 
not be paid within ſix Months after his Death; and pzay how comes dut upon 
the now Duke of Bolton ta claim them if they were diſpoſed of by the Condition 
Will 2 Jef they are dilpoſed of, he can have no Claim; if not, they ate? eden. 
deviſey to the Earl: Rut who ſhall have them during the ſir ts 

ti 


the Mods, The Reſidue of all my Eſtate real and perſonal, _ 


* 
- - —_— — —— — — ———— 
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| les Part of By the Word 
them £02 ſix Pears, and then deviſes the reſt ; it was held, that by the 8 Rewer. 
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222755 viſe theſe Rents to the Earl, -ſeuce he takes Notice that he han ton. 


— ( * * 
— A 
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2 vill it be undd whether they ſhall be dülpofrd of 02: not? ? Sure the 
1 Ea re fox 5 oe then ae not diſpoſed 6 


And where in another Clanfe of the cdu the Duke takes Notice 

| * he has not diſpoſed: ot thele Rents by 'theſe Moꝛds, Notwith- 
ſtanding that I have not deviſed them hy this my Laſt Wil. 

j abr. It is plain from what has — ſam, that by the general 
* Come they are diſpoſed ol; but then what can be the Meaning ol 
theſe Mos? It muſt be, notwithſtanding. that they are not particu. 
They were lat iy debilen to that Purpoſe, cz otherwile than generally, and it is 
Ipoſ:d chan NO nem Matter to rejet looſe Mods out: & a Till, rather than the 
— Intent of the Teſlatoꝛ ſhould bc an va 65. So er lone 


„eee here. FR 0p Ss + 6, 1 Bu 111 


Wn it alle 
But fome will fay, Sure tt uns not the Intent af tho T Dake to ds. 


aSale of theſe tBARIFED i the Sale of. them; und the Drviſle ler meer ny not 
Rents w*r* have peuented the Contra 's taking EH. 
for. Anſwer: It is plain, notwithſtanding” the San ey Contra, he 
did deviſe them; foꝛ if the Debts and-Logiicies wtue not paſs within 
ſix Months, de dovites his Executas tate them ʒ and in caſe he, with 
wham the Contra is made; dots not peufozm, then he deviſtg to the 
Tab und if ce Rents han been fold ur tubing to the Conttatt, it 
pa been no WMojaviceo: Diminuttoun at he Earl's Lonacy, (o: the 
Surpluſage after Ortes und Legacies-/paid- woulb.come to ehen as 
Refidaavy 15 7 71 nge 207 GH mne 1130109 12: 
33 Une 79 0310! 1926 $1071 1 Uns 11345 20157 
Ac to the 26 £44 |Conlidering theilatClauſe of the wan, whereby he overs ; Hole 
Clauſe of the Muds in cafeinf Defirtenty; &tco. ta be donc, and the Remainder thereof, 
> 4 after the Debts. and/Legactesipaid, to go tothe Gaui! J tap, cotiQder: 
e. ing this Caule, with den dure in the "Cans, ehe Rents 
thevebp will pas. TIC3G nad! 15 33, % Ung 33 imer 
Some Doudts have been naive; whether the cu o Remaindes of my 
Vent de ſuffirfetit»to paſs theſe! Rente xi Becauſe u Nemamder is 
a Reſidue ot ſomething ; mu that is thete be nothing tod, nothing ran 
bea RNeſiduez nch KRematndtr: This depends upon the Conſtruaion 
ok the Wozd Remainder, whether there be a Neceſlity to ſell to make 
Remitader A) Bemainvers3 But J vont think: the! Mod Remainder here is to be 
here, how to ten £0" a Renmant of a Totum, Whew Part is extraffed from it; 
betaker-- kon if the Rents att not toi chen they remain unſols; und the Moꝛd 
[Reniainder}; walt de under sed fox the men reer 8 unſold, 
mins“ 161101170 un: 11.940G : B37 "Io nn & 1 1 
Remazoder Ibis Cow Remainder unde ſome-Diſpute, which laſted 100 abobe 
ofa Thing AN Age: Jt was a great Queſtion, Cahethet there could be a Nemain⸗ 
cl der ut a Thing treated de novo? Foz there cannot be a Ameainder 
* of a Thing that never hus been beloꝛe : Since a mode realonable Con- 
ruition has been maden Plöwd. 34, 1 Sid. 385. 4 Man by Deed 
grants a Rent 0 A; and the polts'ok his Body, 'Bemainver to B. 
ater Hens, | nen IM HY 3-8 : 
2 2 : 7 dur „ 0 39] - /Dpvile 
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De dite is here of the Fee farm Rents, to make thereont ſuch an- 
nual Payments as Devitlee pleaſes; if it were a Sum in groſs, it 5 Co 1s. 
would be a Fee accozding to Collier's Caſe, x Bulſt. 75. Mo. x52, 
352. Palm. 392. 2 Cro. Spicer's Cale, 527. Raf ge 
Ik only an Eſtate fo2 Life had come to the Earl, the Security of if only an 
Payment at the Antuittes muff be diminiched, and can it be intended Elte for 
but that the Duke intended the Security ſhould continue as long as rp Mens 
the Annuities were to be paid: Thich could not be, if the Earl had would be d. 

only an Eftate fo2 Lite; foz ſuppoſe they, to whom the Annuities arg ed, be. 
payable, ſhould out-live the Earl? 


Et per tot Cur', Plaintiff had Judgment. La pro 
Carleton verſus Mortagh. _ S. C, 1 Salk. 
Polit 206. 


A ANT of an Ditginal was alligned koꝛ Erroꝛ, and a Releaſe Error for 
of Erroꝛ pleaded: The Doubt was, TUhether the Court ak- Want of en 


ter a Releaſe of Erro? pleaded in this Caſe, might award a Certiorari, Original and | 


ad informand' conſcientiam, to be certified if there were an Oꝛiginal Errors plead- 
to ſuppoꝛt a Judgment koꝛ a juſt Debt? And it was agreed, The Party ds 3 
could not demand it of Right after this Plea, and Diverſity was en⸗ * * 75 
dea voured at, between where the Party himſclf does erpzelly canfeſg V- Hob. 164. 
02 admit a Ching, fo2 there the Court ought not to deſire any further 3. 6 ah 


Jafownation ; but where the Attendance is not expzels, but implied, Leon. 2+. 
02 by nient dedicere, it ig otherwiſe, 


Again which, Holt, Ch. Juſt. put this Cale: In Annuity, Riens ar- Hob. 54. 
riere ig plcaded: The Jury find, that there was no Rent behind, and 
it appears to them that there was no Szant; yet they cannot find a,, 
Non Conceſſit contrary to the Admittance of the Party: And he ſaid, 18: bent 
Ik Erro? be aſſigned which in Truth its no Erro2, and the Defendant figacd, which 
plead a Releaſe of Erro2s which is found againſt him, pet the Erro2!2 ©9515 go 


| | Error,and th 

allgned being bad, Judgment ſhail be afirmeo, becauſe the Iſſue Releaſe is 

taken upon the Releaſe was imyertinent. | found >ghinſ 
dant, &c. 


And Powell quoted 8 Ed. 4. 8. by Litt' & Moyle v. Danby, That 
upon a Releaſe of Erroz, if it be found againſt the Oefendant, yet 
the Tourt ſhall pꝛoceed to examine the Judgment; but ik it be fotind 
fo? the Dekendant, the Judgment shall be to bar the ]Ilaintiff of his abe 
Urit; but if there be no Erro2 at all, and the Releaſe be found againſt ans. 
him, Judgment ſhall be affirmed: And it was put in the Paper to be 


lvoke to lolemnly. 


And at another Day, Ward quoted 1 Roll. Abr. 789. E. 7 Ed. 4. 16. 
Bro. Err. 165. 6 Ed. 4. 3. 8 Ed. 4. 8. 9 Ed. 4, 32. 1 Jo. 3 52, 373. 1 Cro. 
415. all upon the lame Opinion with 8 Ed. 4. 8. betoꝛe quoted by Powell. 

And being moved again the laſt Day of Term, Hole, Ch. Juſt. [atd, 
Ik the Plaintiff in Erro2 aligns that foꝛ Erroz particularly, which is 
not ſo, oz the general Erro2, and - anti plead not in cs eſt 
2 :rratumn, 
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Why may not Erratum, but a Releaſe, which is either inſufficiently pleaded, oz if 
p21 well pleaded, upon Iſſue found againſt him, there the Court ought 
od info: mand nut to reverſe the Judgment without examining ik the Erro2 be good: 
Conſcientias, Mow why ſhould not we have a Certiorari ad informand” conſcient, 
70. Origins), though the Party of Right cannot demand it? Vid. 5 Co. Biſhop's 
x Salk. 269, Caſe, 1 Jo. 139. Suppoſe want of D2iginal be aſſigned: fo2 Erroz, 
Þ/7 20 And it be returned, that there is no Oꝛiginal ok that Term, the De- 

kendant in Erroz, if there be an Daiginal of another Term, ought to 

make ſuch a Suggeſtion on the Roll, of anDaiginal of another Term; 

fo2 if he plead in nullo eſt Erratum, he is thereby concluded from 

| making ſuch a Suggeſtion: Pet the Court map award a Certiorari, 

Adjourna- becauſe there may be an D2iginal of another Term: Sed adjournat' 
* till next Term. Vid. poſtea 206. 


Privilege An Attozney of the Common Pleas pleaded to the Jurisdidion of 
pleaded. the Court. Vid. 1 Salk. 1, 2, 4, 30. 


If Mee of Per Cur”, He hall not be ſworn to his Plea, no2 need the CUrit of 


ed in Abare- Privilege be let out at large: And if Batter of Fai be pleaded in 
meat. Abatement, and found againſt the Defendant, Judgment final ſhall 


2 Salk. 515 
& 543, be given. 


If Propercy A Man comes to a Perchant, oꝛ other Dealer, and by falſe Jnſi- 
ven a Sale nuationg, and Account of himſelf, pꝛevails with the Yerchant to ſell 


by falſe Inſi- him Goods upon Tick. 
nustions. Holt, Ch. Juſt. ſeemed to incline, that that was not ſuch a Cheat 


Vide ante 
os. As would alter the Pꝛoperty. 


1 Salk. 379, 

Ante zo. 1 1 . 

ho . Domina Regina verſus Tracy 

After an In- Er Cur', After an Jndifment by the G2and Jury, a Plea is not 
dictment, to be received in the Dffice, without the Defendant gives Security 


03 ne Fee to try it at his own Charges; but if the Oefendant comes into Court, 


Plea may be und pleads, his Plea ſhall be received, but He ſhall be committed it 

received. he does not give Security to try it: Ik the Defendant gives Secu- 
rity to try it, it muſt be at his own Charge; fr he goes to Tapl, it 
muſt be at the Pzoſecuto?'s Charge. 


S. C. 1 Salk. 


169. Emerton verſes Selby. 


Preſcriprion 
of Common 
for Carre] le. 


UGowzy was foz Common, ſetting fozth a Pꝛelcription of Com- 
mon, fo2 Cattel levant and couchant, upon ſuch a Cottage. 


vant and cou- 


2 Per Cur', It is good to a Meſſuage 02 Cottage, fo2 Cattel levant 
or Cottage, 02 couchant ; but it has been queſtioned in the Pear 1653, whether it 
* could be good of Common ſans Number; and the ſame has been of 
Vide 1 Balg. late in the Common Pleas, but nothing done in it. And a Cottage 
-— implics a Court and Backſide, fo2 Cottage with leſs than four Acres 
of. ok Land, Is ggainſt the Statute of 31 El. c. 7. | 


Vaugh. 252. 1 . And 
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And Holt, Ch. Juſt, ſaid, Pe had known Levancy and Couchancy 
tried in an Jſſue befoze Hale; and that Hale ſald, the fothering Fothering 
Cattel in the Backſive would ſuffice ; and Indgment here fo2 the facie 
Avowant. Vide 1 Salk. 169. Co. Lit. 5. b. Co. Ent. 649. 2 Inſt. 736. : 


And per Cur, Jt would be hard to defeat it, in cale it were pꝛe⸗ 
ſcribed to Common ſans Number. 


Morgan verſus Tomkins. 


F there be an Out lawzy upon an Jndi#ment, and that is after ſet lf. O 
aſide, the Jndi#ment ſtands good and open to pꝛoceed upon: Pasten 
Bult if Judgment be upon an Jndi#ment by Nil dicit, 02 any other be ft acide, 
Jud gment by the Court, and that be reverſed, all is ſet at large, and 

there is an End of the Jndiment : And it has been held in Keelyng's, F., 
time, That if a Fozcible Entry were traverſed, yet there ſhould not cc; 0 £9: 
be a Reſtftution, in the Cale of the King ver ſus Carle. But the contrary 

has been held ſince, and befoze; and that there is no way to p2event Regicu:ion 
Reſtitution, but by Certiorari, 02 pleading that the Party had Pol⸗ prevented. 
ſeſſion fo thꝛee Pears befoze. Vid. Stat. 39 El. Per Cur' omuem. 


Per Holt, Ch. Juſt. Upon an Habere facias Poſſeſſionem, the Exe- — i 


tution is not compleat till the Bailiff deliver the Poſſeſſion, and is z7;;,- 
gone. Antea 27. 
| Poſt 298, 
Per Holt, Ch. Juſt. It a Man lays a Day in his Declaration that If « D. not 
is not material, and the Defendant by his Plea makes it material, 1 


and then the Plaintiff in his Replication varies from the Oay in the mzcerial by 
Declaration, ft will be a Departure; otherwiſe if the Day had not Pi-z, G. 


been made matertal by the Plea. 


Walden verſus Holman. - 5 1 Salk. 


Olman was ſued by the Name of B. H, aud pleaded in Abate- bremst 
| ment, That he was baptized, and always known by the Name win 9%: 
of J. Abſque hoc that he the ſaid J. was ever called, oz known by the ver. Rep! 
Name of B. H. Plaintiff replies, That he was known by the Name of B. - 1383 
from the Time of his Baptiſm. To which the Dekendant demurs: 8g, 
And it was urged that the material Part of the Plea was, Chat he * 558. 
was baptized by the Name of J. and if ſo, the Plaintiff ought to an- p,; 46 6H : 
ſwer that; fo2 if the Defendant were baptized by the Name of J. he Noy :35. 
could not be known by any other Name of Baptiſm; fo2 one can have 5 on Abr. 
but one Name of 25aptiſm ; and the abiq; hoc coming after that, which, Mod. 347. 
is a material Plea, is frivolous, and therefoze not to be regarded: 9% 4 5 the 
And to this Opinion Powell ſtrongly inclined, fo2 that he thought to ln 
ſay that he was baptized by another Name, without mo2e, was a good 


Piea in Abatement, and therekoze the reſt was nugatozy. 
Q 2 Holt, 


— — — 
- 


r 34 ENS bn ALS 


Poſt 313, Moo 


ah. the. 
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R. He hid Holt, Ch. Juſt. & reliqua Cur' contra, fo2 admitting that it might 
here ra” , be relied upon fo2 a Plra, that he was baptized by ſuch a Name, vet 
but an fa. that is not done here, but it is only made an Inducement to a Tra. 
ducementto berſe; which Matter of Traverſe is not immaterial, but would be a 
_— * good Plea in Abatement; fo2 it is a good Plea in Abatement fo? a 
How a Man Defendant to ſay, that he was known and called byſuch a Name, tho 
may plesd, he never was baptized, as many Thouſands in England never were; 


tho' he never 


was baptized. NO2 is it true to ſay, -That one baptized by the Name ok J. cannot be 


1 knowif by another Name, as well as Sir Francis Gawdy acquired a 
mey be by nem Name by his Confirmation; without as Hole, Ch. Juſt. (aid, 
Confirma- loſing his Chziſtian Name, at leaſt he (aid he was not ſatisfied that 
War Co. bis Name of Baptiſm div ceaſe, upon his taking a new Name of 
43 Confirmation, as Powell would have it. | Fils 
op. 57. | 

oy 27, And Brotherick at the Bar remembered a Caſe wherein he wag of 
222. Counſel ; in which it was held, That it is not a good Plea in Abate: 
Cro.J«c-558- ment fo2 a Defendant to ſay, That he was baptized by another Name, 
1 Keb. 4a without chewing likewiſe that he was always known by it; and not 
14 H. 7, 11. put the Plaintiff to ſhew how his Mame was altered to enable him to 


H. 6, 26. - 
- Roll. Abr. ſue him. 


135. | | | 
Bro. Miſno- And Darnel, Serjeant, affirmed the ſame Thing: And Judgment to 


mer. 


S. C. 2 Salk. 1 
8 Roſewell verſus Pryor. M. 13 W. 3 


In caſe for FN AS E fo? Stopping Plaintiff's Lights: Declaration was, 
Sopping tbe (, That the Plaintiff was poſſeſſed of ſuch a Meſſuage fo2 a cer: 
Lights. tain Term of Years, & habuit & habere debuit ſuch and ſuch Lights 
Poſt 314 thereunto; and Queſtion,CUhether this was a good Declaration, with- 


? Mad! 5. Out ſaying, It was an ancient Meſſuage with ancient Lights: 


V. Hob. 131. Holt, Ch. Juſt. It a Man has a vacant Piece of Szound, and builds 

Hatt. 436. , thereupon, and that Houſe has very good Lights, and he lets this 

' Houſe to another; and after he builds upon a contiguous Piece of 

G2ound, oz lets the Gzound contiguous to another, who builds there- 

upon, to the Muſance of the Lights of the firſt Houſe : The Leſſec 

ok the. firſt Houſe ſhall have an Adion upon this Cale againſ ſuch 

©. Builder, &c. fo; the firft Houle was granted to him with all the Eale⸗ 

ments and Delights then belonging to it; and it was agreed, That 

vid. 2 Lev, fO2merly the TUay was to declare of ancient Lights, and ancient Mel⸗ 

193, 194 ſuage, but now that was altered, Vid. the Caſe of St. John v. 
1 Vent. 274. dy, per Cur. N | | 


314,193,194. | 4 


- 


Elwis 


— 


P — — 
- * 
. 7 
— > — — — 
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co” 


Elwis verſus Lombe. 


Rro2 of a Judgment in Treſpaſs in the Common Pleas, where it ger in 

UE was fo2 Vi & Armis taking away ten Mattocks of the Plaintiff Treſpais ia 
in R. Oefendant as to Nine pleads Not guilty ; andas to the Tenth, r 5 
Adio non, quia Locus in quo fg his Liberum Tenementum, and that Plains 
the Mattocks was there Damage feſant. And upon general Demur: Marcocks,zod 
ter, the ſingle Queſtion was, -Uhether this general Way of pleading = 7 
Liberum Tenementum, without ſhewing any further Certainty, were ed. oz 
good? And Judgment was fo2 the Plaintiff in the Common Pleas. A ** 433. 

Keb. 286. 

And nom Salkeld argued foꝛ the Plaintiff in Erroz, the general Er- Lev. 25, 
roꝛ being aſügned. Either the Liberum Tenementum muſt take in? 
all the (ill of R. viz. C hat. all the Util is the Freehold of the Defen- 
dant, and then without Queſtion the Jlea will be good; oz it muſt 
be taken of a particular Place not certainly known oz deſcribed with- 
in R. and take it to be the laſt, and ſo the moe ſtrongly againſt him, 


pet it will be well, elpeciallp upon a general Demurrer. 


. The Plaintiff, in his Replication, might have aſcertained the 
Place with the ſame Advantage to himſelf, as if the Defendant had 
done it in his Plea, by making a Novel Aſſignment. 


2. The Bar is as certain as the Declaration, and leſs Certainty 
is required in a Bar than in a Declaration, eſpecially when the Bar 
is a Common Bar. | 


3. CWUhere-ever the Plaintiff may be general in his TUrit and Count, 

the Dekendant may be as general in his Plea ; and if the Plaintiff 

looks fo2 moze Certainty, he himſelf muſt make it in his Replication. 

Bekoze the Statute of 27 El. the old Books run both TUays ; that 

is to ſay, the Locus in quo is an acre of Land in Dale, Liberum Te- 
nementum of Defendant, as they would have us have done here; 02 elſe Whew Son 
generally Liberum Tenementum, as we have ſaid. 39 H. 6. 6. a. 181, —_ 
full in Point fo2 me. 4 Ed. 3. 11. b. Fitz. Bar. 20. that in Clauſum Plea. 
fregit, 02 de Bonis aſport', ſon Franktenemen', is a good Plea. 


Indeed, ſome Books take this Difference, That where the Plaintiff 
thews the Certainty of his Title, there the Defendant ought to be 
certain and particular in his Plea, and to aſcertain the Place; other- 
wiſe where the Plaintiff does not ſhew the Certaintp of his Title. 
And in ſuch Caſe, if he plead Liberum Tenementum generally, he need hoes 5 
not ſhew any moze Certainty; but if he plead Freehold by Deſcent, 1%. coras. 
Gift, &c. he muſt ſhew Certainty ok Place. 3 H. 6. 34. 5 H. 7. 38. 
ſeem indeed againſt me fo2 Treſpaſs fo? taking the ]laintiff's Cattel. 
Defendant pleaded, That the Locus in quo was his Freehold, and 
that he took them Damage feſant, and held bad ; fo2 they compared 
the Damage kelant to the making of a Citle, but that Deng 
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feſant is not traverſable, but a Conſequence of the F reehold's being 
his. | 


The Reaſons given in the Books fo2 the fozegoing Diverſity are 
T wo, and both of them fail. | 
bats, hone The firſt Reaſon is, That Liberum Tenementum generally is uot 
tur is rraver- ttaverſable ; but Liberum Tenementum by Feoffment of J. S. G. ig 
ons or 3: traverſable, therefoze it ought to be alledged ſo as to be traverſable, 
{Lov 207. But that Liberum Tenementum generally is traverſable, vid Dyer 
204. 23. b. 2 Cro. 59. Cro. El, 137. 812. Raſt. 548. : | 
The Second Reaſon given is grounded upon the Firſt, that being 
not traverſable, the only uſe of it is to foꝛce a Replication; but that 
cannot be good, fo2 ſince it is traverſable, it is in the Plaintiff's 
Power to traverſe it, and not to reply. And there is no Plea of any 
other Uſe but to fo2ce a Replication, but ſuch as are allowed by Law 
as ſuch, to avoid Pyolirity of Pleading; as, Performavit omnia, 
Non fuit damnificatus, G. | 
That where But the true Reaſon why Liberum Tenementum generally is a good 
10 general in Plea, is, That where the Plaintiff is general in his Writ o2 Count, 
his Count, the Defendant may be as general in his Plea; and if the Plaintiff 


=> * will have moze Certainty, he muſt make it in his Replication. 


as general in 


his Plea. Now to conſider this Caſe ſince the Statute of 27 El. of Demur- 
Difference of Ters, before which there was no Difference between Matter and Foꝛm 
Demurring AS to Point of Demurrer 2 Though, befoze that Statute, one might 
ſince 27 El. demur ſpecially ; but it was never late oz neceſſary ſo to do, in any 
Cale except that of Duplicity, becauſe if one had demurred ſpecially, 
Vide 1 Salk. He could have inſiſted on nothing elle but what he had ſpectally ſhewn 
* fo Cauſe in his Demurrer ; whereas if he had demurred generally, 
1 Sund 337 he was left at large to inſiſt upon any Thing except Duplicity. 
No2 was this any Way inconvenient, fo2 while all the Pleadings 
were Ore tenus at the Bar, tho' the Demurrer were general, pet the 
4 Matter was ſo ſcanned, that the Court and Parties well knew what 
via Hob“ the Cauſe ok Demurrer was. But after that May of Pleading 
232. came to be diſuſed, the Court no2 Party could not know it; and fo? 
| that the Statute was made which reſtozes the Common Law, ſo far 
that People may know what a Demurrer is foz, whether fo2 Matter 
02 Fomm ; fo2 if the Demurrer be foꝛ Matter, the Entry is, Quia 

Materia in Placito, G. minus ſuff', &c. | 
_ - There are indeed ſome Exceptions to the Rule, That a Circumſtan- 
tial Fault in a Plea will not vitiate upon a general Demurrer : 9s 
where a Deed is pleaded, and no Profert made of it. But the Rea- 
ſon of that is particular, viz. That by pleading r Deed without a 
Profert, you put a great Difficulty upon the Party to anſwer it. 
Vide 9 Co. Treſham's Caſe. 1 Lev. 132. 190. and the Caſe of Horne 
verſus Linne, H. 12 W. a. in this Court. Replevin and Avow?y fo? 
Rent, Replic' de Injuria ſua propria, abſque hoc, That there was any 

thing behind. 5 

Be I 


1. Held, | 
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| $5] 


I, [pelv, That this was ſuch a Pica as would force an unneceſſary Where a Plea 
Replication, and foz that would be bad upon a (pectal Oemurrer, * _ 
but good upon a general one. 7 a N 


tion * 


Beſides, the Plaintiff might have aſcertained the Matter by a new e 5 co. 
allgnment, whereof the true Reaſon is given in Plowd. 84. that 125, :;;. 
where the Plaintiff is general in his Writ oꝛ Count, the Defendant 90% 37 


— 


may be as general in his Plea, 8 
Fleet! 76, 1 
There are two TUays of Pleading Liberum W the one 85 * 
without any Banner of Certatnty, the other with a Certainty. Teo Ways * 
of Pleading * 


1. Ik there be any Certainty, as that the Place where is Black- 3 * 
acre, Liberum Tenementum of him, then the Way to reply is to make 

a new alignment. 

2. If there be no Certainty, the Way is to aſcertain the Place, 
and to make Himſelf a C itle to it in the Replication. Vid. Old Book 
of Ent. 43. Raſt. 648. 3 H. 6. 34. Dyer 23. 


And this can be no P2ejudice to the Plaintiff, fo2 the gfirmatiue 
being upon the Dekendant, he muſt make Title to the Place where 
the Taking is, oz he ts gone; fo2 which he quoted Lane's Caſe, Hill. 
4 Car. 1. in Judge Godboltr's Manuſcript : : Treſpaſs Quare Clauſum 
fregit in A. B. and C. Defendant pleaded, That the Locus in quo tas 
Black-acre, White - acre, and Green-acre, his Freehold ; and Iſſue 
thereupon: And becauſe the Defendant could not pꝛove his Freehold 
in them, as alledged, Uerdit againſt him. Foz the Court faid, That 
though it be uſual foz the Defendant to lay a feigned Place in his 
Plea, to fozce the Plaintiff to a new Aſſignment, pet it is dangerous 
ſo to do; ko; if Jſſue be taken thereupon, and he cannot p2ove his 
Plea, he 18 gone. 


Cur. Pou don't conſider that you are in a tranſitozy Aﬀton, in ce. You are 
which there is no ſuch Thing as a Locus in quo: Ik it had been a * 21 
local Action, without Doubt the PDleading had been good. Jf Pr 
Man declare Quare Clauſum generally, in ſuch a Util, the Defendant <»»i«-r ic. 
may plead Liberum Tenementum, and if the Plaintiff traverſe it, it is. 
at his Peril; fo2 the Defendant, if he has any Part of his Land in Dy: OT 
the whole Town, ſhall juſtify it "there ; and therefo2e, in that Caſe, 
the better Cay is to make a ncw Aſſignment. 

But now there is a fir'd Courſe eſtabliſh'd in the Common Pleas, 
as was alſo in this Court fozmerlp, That in local Aﬀtons the Iain: 
tiff ſhall aſcertain the Place in his Declaration, to pꝛevent ſuch ge- 
neral Pleas, and a Poolirity of a new Aſſignment ; ond the Deken- 
dant is confined to the Place aſcertained in the Declaration: But 5 * 
here the Defendant, by pleading of Damage kelant, has made that 
local that was at large befoze, and therekoze be be to aſcert ain it 
at his Peril. 


Ind 


ä 
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And they all agreed, That if a Yan bing Treſpaſs koz taking 
his Eattel in Black-acre on ſuch a Day, and the Defendant juſtifies 
the taking at another Place Damage feſant, the Plaintiff may make 
Vid. Hob. @ novel Aflignment, if there were two Takings : So if there were 
104 two Batteries on one Day, and the one were on the Plaintiff's own 
| Aſſault, and the other not, if the Defendant will juſtiky one de fon Al- 
ſault demeſne, he may make a new Alignment of the other Bat: 

terp. ä t N t | 


— 


Judgment f. Et Judic' affirm? per tot Cur'. 


* — 1424.7 /// Clement verſus Scudamore. 
ide Ny. ; 


1800 % „ QPectal Uerditt, finding that the Lands in Queſtion were Copy- 
i". _J— Lands, Part of the Manoz of Croyden fn Surrey, ok the 


Sid. 61. Mature of Borough-Engliſh, and that the Cuſtom of the Mano? was, 
Seb tc. That all Copyhold C enements of that Wanoz did and ought to de: 
Dyer 196, [fend to the youngeſt Son and his Heirs : That one F. W. had Jſſie 
r- *+*- five Sens, the youngeſt whereok died, living the Father, leaving 
b 140, Iſſue a Daughter. After the youngeſt Son's Death, the Father 
Cro. Jac. 193-purchas'd the Lands in Queſtion, and is thereunto admitted, to have 
Specie! Ver. and to hold accozding to the Cuſtom of the Yanoz, and after died 
dict, Thar a lelſed, and the Fourth Son entred ; upon whom the Daughter of 
Gage had dee the Fifth Son entered, and made Leaſe to the Plaintiff; So the 
youngeſt Queſtion was, CUhether the Daughter of the youngeſt Son, dying in 
cicd, living the Life of the Father, has good Title as Repzeſentative of her Fa- 
_— CO ther, who, if he had lived, would have inherited as Þetr to his Father? 
Daughter. And Holt, Ch. J. who delivered the Opinion of the Court; We are 
all of Opinion, the Daughter has good Title. 


®r cur Bo- 1. It is to be conſidered, that where this Cuſtom of Borough- 
Lan dec. Engliſh is fo? the poungeſt Son to inherit, that by this Cuſtom the 
ro the young. YOUNgeſt Son is put into the Room and Stead of the eldeſt Son at 
rr 1. 43d Common Law; fo2 as an Inheritance by Common Law ſhall go to 
has 3551 the eldeſt Son, ſo by this Cuſtom it ſhall go to the youngeſt, without 
Ticle. any Difference: C herekoze ſince this Cuſtom alters the Deſcent from 
the eldeſt to the Youngeſt Son, there is the ſame Reaſon that the 
Repꝛeſentative of the youngeſt ſhall take, as there is at Common Law 
fo2 the Repzeſentative of the eldeſt: And there ought not to be any 
Difficulty herein, fo2 it appears (tho? Coke be of a contrary Opinion) 
That former- that all the Lands in England befoze the Conqueſt, and fo2 ſome Time 
ly «1! Lads after, were generally Gavelkind. Vid. Lamb. Saxon Law, 167. sel. 


were genera! 


IvGzvelking den'g Notes in Eadmerum. 


but ſince al- 
tered, 


But ſoon after the Conqueſt, fo2 the better Strength and Suppozt 
of the Crown, Knight-Service Tenure was introduced, and the 
Courſe of Oeſcent aitered, and the whole was made deſcendible to 
the eldeſt Son, to the Intent that theſe Tenants in n 

I 90 


— 
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who by their Tenure were to wait on the King in his Wars, might Vide Hale's 
do it with moꝛe Dignity and G2andeur: So in this Jnffance the an: — ny, 
cient Saxon Law was then altered ; but notwithſtanding that hereby : :;; 


the eldeſt Male was preferred beloꝛe the youngeſt, and the Male always 15 che 
befoze the Female, pet the Right of Repzeſentation remained even to Right of Re- 
unn 1 — 

2. This Right of Repzeſentation has been conſidered in all Right of Re- 
Countries and Nations: By the ancient Law of [ſrael, Ch. 26, 27, preſentation 

of Numbers, an Account is given of this Batter of Repreſentation . 
it was a Law that the Pale ſhould inherit all, but upon Fallure a Nane 
of them the Female; and it was a Law, as ſome ſay, tought out 
of Egypt, but always pꝛattiſed, that the eldeſt Son Gould have a 
double Share ; but this was not only quatenns he was eldeſt, but as 
he was Repreſentative too: Vid. Seld. de Succeſſionibus, c. 23. that 
Daughter thould in that Cale have a double Poztton ; (o that Rep2e- 


ſentation was always pꝛattiled by Greeks and Romans, even by the Lam 
of the 12 Tables. 


But in the third Place, this Right of Repreſentation has not only That it holds 
Room in Inheritances deſcendible accozding to the Courſe of the i* 3 
Common Law, but holds alſo in Inheritances deſcendible accom: bie ccordiag 
ing to Cuſtom: Foꝛ in cale of Gavelkind, which now we know to be co Cuſtom. 
the Cuſtom of Kent, if a Man Have thꝛee Sons, and purchaſe Land en g 
in Gavelkind, poungeſt Son in Life of the Father dies, leaving Jſue : Ad 101. 
a Daughter, no Doubt the Daughter ſhall inherit; but if the Pur Lev. 37. 
chaſe had been to the Father, and Heirs males of his Body, the 
Daughter had been excluded per formam Doni; but the Cuſtom ma⸗ 
king it deſcendible ta Heir male, makes Room fo2 Repzeſentative of Difference 
Him; and there is no Difference between Gavelkind and Borough-Eng- vez Cu 
liſh, but Secundum majus & minus; in Gavelkind all the Sons take z--ougs. Erg. 
all, in Borough -Engliſh the youngeſt takes all, and the Law takes 4%. and the 
Notice of both theſe Cuſtoms ; fo2 which he quoten tbe Caſe of Fane dong 
vi. Barr, in the Common Pleas, Hill. 1659. Rot. 773. Cuſtom was foꝛ a both. © 
Copyhold to deſcend to the youngeft Son, and not to the eldett 3320: * 
ther: A Coppholder ſurrendered the Land to another and his Heirs; 3 {57 
but befoze Admittance, Surrenderee dies, leaving two Sons; and 
the Queſtion was between the two Sons; and adjudged that the 
eldeſt Son ſhould be admitted, becauſe the Cuſtom was, that the Eſtate 
ſhould deſcend to the youngeſt Bꝛother, and there was no Eſtate in 
the Ancefo2 to deſcend; and therefo2e the eldeſt Son muſt have taken 
as Purchaſer : But accowwing to the Repozt J have of the Caſe, the 
Court ſaid, That if the Cuſtom had been laid to have been Borough- wc... 
Engliſh, the eideſt had been excluded, fo2 the Law takes Motice of 
Borough-Engliſn and Gavelkind Cuſtoms. Ju this Caſe, the Cuſtom 
as found is fo far from excluding the Daughter, that it erpꝛeſly 
compꝛehends her; fo2 the Cuſſom is, that the Land is of the Nature 
at Borough - Engliſh, and did and ought to deſcend to the youngeff 
Son, and his Heirs. So that it is not only that it ought to deſcend 
fo youngeſt Son, but alſo to him _ his Heirs, though it had been 


the 


Y 230, 231, Cc. 


„ 
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the lame Thing to me; fo2 if Father be diſleiſed, 02 make a Feoff: 
Wow the ment during Inkancp, this Right of Entry ſhall delcend to the young: 
Rong ="- et Son, and if he die befoze Entry, it ſhalll deſcend to his Daughter, 
ſcend. though the Father died not ſeiſed of the Land. 8 Co. 43. Jo. 361. 
nne | | | 

55 „bah. Ik there be Deſcent of Land in Borough - Engliſh on Heir under Age, 
or Porol 011 und real Adion is bꝛought, he ſhall have his Age, o2 Parol ſhall de- 
demur. mur, as it would in Caſes of Inheritance at Common Law; and 

what Reaſon can there be, why it ſhould have thoſe Qualities, and not 

the other Qualities as repꝛeſentative Right? And he appꝛoved of the 

Opinions of Berkly & Brampſtone in the Caſe of Reeves & Malſter, 
Joigmentiee? Cro. 410. fo the ſaid, It the other Opinion had pzevailed it would 
che Daughter. be get abundance of Confuſion, but following the other would ſettle 


Things upon a laſting Foundation. Et Jud” foꝛ the Daughter. 


9 — 


ng 1 Sal 97. 8 Grovenor verſus Soame. 


Sheriff takes NE Joint Bill of Middleſex againſt thꝛee, with an Ac etiam 
r ſuper ſcriptum obligatorium, by them jointly and ſeverally : 
Debt bythree The Sheriff took one Batl-Bond fo2 the Appearance ol them thyee ; 
Joioely and and there being no Appearance, the Plaintiff took an Aſſignment of the 
Plaine Bond, and now would have the Sheriff amerced. 

takes an Firſt, it was agreed, That the Bail-Bond was not accoꝛding to 
aſignment, the Statute, being fo2 a Joint Appearance to ſeveral Actons. 


and would 


have Sheriff 
@merces; . And Holt, Ch. Juſt. ſaid, Jt had been adjudged in Ch. Juft. Glyn's 
Bond wasnce Time, that if the Sheriff takes inſufficient Bail, and has not thy 
according to Patty at the Return of the Writ, an Acton would lie againſt him; 
_ 8 but the contrary has been held fince in the Common Pleas : It was 
1 Saund. Go. indeed always agreed, that Action would not lie fo2 taking inſufficient 
Mod. 33, Bail; but it was not ſettled, whether it would not lie foz taking in⸗ 
3 6o, fuffictent Bail, and not having the Party at Return of the Writ ; fo? 
154. though the Statute commands him to take reaſonable Bail, vet if 
ood has not the Party, he ſhall be amerced, and the Statute does not 
: exempt him from that: The TUrit was, in placito Tranſgr' ac etiam 
Billæ, and Bail Bond was to appear in placito Tranſgr' only, and held 
good in Hale's time: and though all the Clerks ſatd, They knew the 
Sheriff amerced after Alignment of Batl-Bony, pet Holt, Ch. Juſt. 
ſaid, He had known it denied; Et per reliquos Juſtic': It one accept of 
If Gme Bail Alignment, and the ſame are given as Bail to Action that were Bal 
be ro the to Sheriff, he cannot deny them: But per Holt, Ch. Juſt, It the ſame 
93 that were Bail become Bail to Action, and he except againſt them, 
Plaintiff may AND they do not juſtify, he may go on with Amerciaments againſt the 
except a- Sherill. | Fw © 
gaioſt them. | 
Judgment Per omnes Clericos. If Releaſe be pleaded, and the Plaintiff crave 
3 Oyer of it, and Defendant will not grant it, Plaintiff may ſign Judg- 
pleaded, ang ment fo: Cant of a Plea, Vide Morris's Caſe, 2 Salk. 497. Con. 
Oyer denied, i 6 | | Sil 
1 


— 


1 — — 
— 
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Sir Samuel Aſtry's Caſe. en S. C. 2 Mod, 
| | If 51. | 
E being Maſter of the Crown-Office, and having been üblen Selk · 651. 
H from the Exerciſe of his Office ko; a conſiderably tos Voip Ceabed e 
fractus Senio, a Sci fac was bꝛought againſt him; and Ilur being upon 2 Se 
ſolned, he now moved foza © rial at Bar, which the Attozney Gene. 26 bum. 
ral oppoſed as a Matter of Pꝛerogative, that the Queen might try *<d for Tai. 
her Cauſes at Niſi prius, o2 at Bar, as ſhe pleaſed. | 2 
Cur'. It is the common Right of any Sentleman at the Bat, to r. 
have a Trial at Bar, and it never has been denied in the Caſe of an common 
Officer of the Court: And though Pz. Attoꝛney may have any of the e h 
Queen's Cauſes tried at Bar, and is not bound to conſent to n Nig O Beers. 
prius, pet we are not ſatisfied that he ought to have a Niſi-prins Where = ＋ a 
Trial at Bar is reaſonable, without Conſent ; foꝛ the Statute of W. 2. kev. 1, 
cap. 30. which was the firſt Statute of Ni prius, ſays, That if Matter: 
require great Examination, it ought to be at Bar: Et adjourtar J lg. 


and. nothing ever was done in it. b Aan 
Cuddon, Chamberlain of London, verſus Provoſt. 


Eturn was upon a Habeas Cor p', that London is an ancient Return or: 
City, &c. that Time out of Mind there was an ancient Beam by Lew to 
kept at the Charge of the City foz the Weighing of all ſuch Goods a er 
as were tiſuaily bought o2 ſold by eight in London, at which all Goods ieby 
Foreigners ought, and Time, &c. uſed to weigh all ſuch Goods, &c. 1 a 
And then ſets fozth their Cuſtom of making By-Laws fo2 Expiana- 8 a of eh. 
tion of their Cuſtom, and a By-Law made at ſuch a Time, the ſame CicyofLoner. 
as in the Cale of Bernardiſton, 1 Lev. viz. That every Fozetgner who g 
ſhould (ell Goods uſually ſold by eight, without having firft whlnhes wake 
them at the common Beam, ſhould pay 13s. 4d. fo2 every - -- Weight, * L. 14415. 
that Dekendant being Fozeigner, &c. And all the Exceptions tuken in 
that Caſe were inſiſted on here: And yet the Court after great Con- 
ſideration awarded a Procedendo, accozding to the ſaid Caſe in AR PA 


Lev. 14, 15. awarded, 


Cuddon verſus Eſtwick. S. C. i Silk, 
143. 
LP D IN a Habeas Corp' from London, the Return did ſet fo2th vpn 9. 
T4 Cuftom of London, that Time out of Mind there was an an £1» c-curn'd 
cient Company of Free-Pozters in London, and a Cuffom to make £7308 
By-Laws, fo2 the better governing of the ſaid Company; and in pur: of Free. Por 
ſuance thereof, an ac of Tommon⸗Counctl infliting ſuch a Penalty 4s in London, 
on any that ſhould imploy any not free of the ſaid Company in 0: 
kage-wozk, and that the Defendant did, &c. So the Doubt was, whe⸗ 2 It ic win 
ther ſuch a By⸗Law, infliting a Penalty upon Strangers fo2 implop: biad ings 
ing one not free, were good? Fo? it was agreed, that a By-Lawthat *7, e n 
none but a Free-Pozter ſhould do the Mozk, would be good, with a fe, and 
Penalty ; and in reference to By-Laws in general, a Difference was 2;ccaco 
taken between a pzivate C n 02 Company, and a great City 
2 02 


— 


124 Term. S. Hill. 2 Annæ, in B. R. 


02 Bozough; fo2 the fozmer can only make By-Laws to bind their 

own Members, and touching Matters that concern the Regulation 
of the Trade, oz other Affairs of the Company: But great Cittes 
Great Cities und Tons, as London, +Briltol, York, Gr. can make By-Laws fo? 
can make By the better Ozdering and Managing ſuch Town, and that Law wall 
. Lawst0 bind bind Strangers to the Freedom of the 'Town, while within luch 
bil hee. Towns, and they are bound to take Motice of ſuch-Laws at their 

| Peru: And this Diverlity was agreed to by the Court. | 


Holt, Ch. Juſt. Jt is true, every Fozeigner that comes to a Place 
is bound to take Notice of the Law of the Place; but here lies the 
Hardſhip, that you lay a Penalty upon a Wan ik he don't take No- 
tice whether a Pozter is kree oꝛ not free, and there is noTUay foꝛ him 
to know it. Ret ö 


51:4dends de- And at laſt it was adjudged, that no Procedendo ſhould go; aud 
nied. becauſe that the By-Law was votd to bind à Stranger, who could not have 
kx 5 ok an Action againſt them fo2 not keeping a ſufficient Number of JIoz- 
a Stranger, ters, noꝛ againſt the Poꝛters fo2 not ſerving him: And an At of Com: 
and why. mon Council, infliting a Penalty koz buying from any but a Free: 


man, would be void. 


Cuſſom - Note, Jn the Argument of this Cale, it was ſaid, That Cuſtom 

ey Ss againſt Reaſon-is void, becauſe tt depuves the Subjeck of the Com⸗ 

mon Law, which is his Birth-right.z and the Reaſons by which a 
Cuſtom is ſuppozted, are generally thele ; 


Three Re- 1. Becauſe the Party bound by it, has ſome Benefit oy it. 

wn ee 2. That the Party who claims the Advantage of it, is at ſome 
tom. Charge by reaſon of it. | 

| 3. That it may have a reaſonable Commencement, oz ſupp2eſs 


Fraud, | 


And the two firſt of theſe Reaſons held in the Caſe of Toll-travers, 
and Toll-thzough. Vid. 5 H. 6. 26. 


Vid 1 Mod. Queen »verſ#s Langley. 

2 Keb. : | | 

3 Mod. 139. E was indifed fo2 theſe Moꝛds ſpoke to the Mayo ok Salisbury, 
1 eg You Mr. Mayor, I do not Care a Fart for you : You Mr. Mayor 


for Words Are a Rogue and a Raſcal : And that the Jndi#ment lap, it was ut- 


. * ged, that the Mods tended to the Dilparagement of the Sovern⸗ 


Saliabury in Ment, whole Officer this Perſon was. But to the contrary it was 
Diſparage- laid. That firſt it was not laid, that he was then in the Duty ok his 
ment of Go- Office, 02 that he was a Juſtice of Peace. 2. As to the Dilparage⸗ 


vernment. 


Vide 2 Salk. ment upon the "Government, a Diverſity was taken between Eleftve 


4 46 * Officers, and ſuch as are nominated by the Queen ko the Cozrup⸗ 
i Vent. 16, tlon of the firſt cannot refle# upon the Government. © * 
327. 11 


2 Jo. 229. 
Fareſl. 28. 2 


—— — — * Ma 4 mn. ii. M4 


_—Y 


% 
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* 


And Cur'. He might have fozc'y him to find Sureties fo? his That he 
Good Behaviour, oꝛ committed him: Vid. 3 Mod. the King v. Darby, * 
Cro. El. 28. Mo. 347. 3 Cro. 689. They alſo agreed, That whate⸗ — 
ver is a Bꝛeach of the Peace, is indicable, as ſending a Challenge; m. 
but that theſe Mos were not a Bꝛeach ol the Peace, but only occa-? 94155, 
ſional, and tending towards it: And after great Deliberation, they » Co. 58. 
adjudged the Taozs were not indifable ; fo? it is not as much as laid, N F 
that he was in Execution of his Office, oz a Juſtice of Peace; in 9's 
deed ik they were put in CUriting, they would be a Libel puniſhable ble, and why, 
either by Indiäment oz Action; but they are but looſe unmannerip 101 bur 
Mord, like thale poke ok an Alderman ok Hull, When he puts on Viae. 140. 
his Gown, Satan enters into it, adjudged not tndizable in Kelynge'g 215. 
time : Style 250. You are a forſworn Mayor, and have broke your 
Oath, not indictable: And binding him to his Good Behaviour is ſuf: Vide pog 
ficient to fecure the guthozity of Mayoꝛs; but that muſt be done in- C0 1 


ſtant ly, ac coꝛding to Dockoꝛ Bonham's Caſe. 118, 6. 


And Holt. Ch. Juſt. ſaid, That Wozds that directly tend to Bꝛeach 1s 4: 
of Peace, may be inditable ; but otherwiſe, to encourage Jndizments . 


fo2 ((lo2ds, would make them as incertain as Attons fo? CU02ds ingro Breach 
arc, | | | y the Peace, 


indictable. 


Berwick verſus Andrews, S. C. 1 Salk. 
| 314. 


*"Rro2 of a Judgment upon Nil dicit in the Common Pleas, the Prof of + 
Cale was; Executoz bꝛought an Afton upon a Judgment ob-Judgocnc 
tained by the Ceſtatoꝛ, ſuggeſting a Devaſtavit in the Life-time ofnbenz“““ 
the Teſtatoz: And it was objeXed, That this carried it a Step far-«: Sund. 219. 
ther than Wheatly and Lane's Caſe in 1 Saund. fo? there the Action 14. 557. 
was bꝛought by the Party to the Judgment, and to whom the Wrong .;; ß 
was done: Whereas this is, firſt, by one that is no Party to the 
Judgment; fo2 if he would ſue Execution upon this Judgment, he Recovery a- 
muſt have firſt made himſelf Party by a Judgment on a Sci' fac'; and 1 Kere 
next by one to whom the Tort was not done, and this is a perſonal end ſudgmeat 
Tort that ought to die cum Perſona, and that this atter ought not“ ** 
to go a Step farther: Vid. 1 Vent. 313. 2 Lev. 145, 209. 3 Keb. Kc 
735, 797- That ſuch Aion will not lie upon a Bond ſuggeſting abroughr by 
Devaſtavit; and it being £02 a Cong done to Teſtatoz, an —_ 
ought not to lie fo2 if foꝛ the Executoꝛ, no moze than it would lie a: judgmenr, 


gainſt an Executoꝛ of an Executoꝛ de ſon Tort, till 30 Car. 2. c. 7. Ca the 


Debt not ſa- 


Mountague contra; Relied upon the Reaſon of the Caſe of Wheat-:isficd. 
ly and Lane, and that of Cluther v. Thin, 2 Sid. 102: N. Lutw. 208, 210. 


Holt, Ch. Jul. The Dekendant is the Party againſt whom the,, ... _ 
Recovery is, and Judgment is de bonis Teſtatoris againſt him; and r 
it is ſuggeſted, that he has waſted: This is what the Plaintiff's Lit, Excu- 
Teſtatoꝛ might have done. Sure if Eſcape were in the Life-time n 

Ceſtatog, Jaytor. N 


— 
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Vide Lutw. Teſtatoꝛz, the Executo? may have Debt againſt the Jayloꝛ foꝛ it {but 


66, 4'2- lch Ackion would not lie againſt an Erecuto?, noꝛ would this anton 
N. Loew: eie againſt the Defendant's Execiito? here, as was adjudged in thi 
_ Court in Hale's time, becaule it is a perſonal Tort; which dies with 
ViaLer nie the Perlon; and it was compared te the Cale of an Efrape py 
the Sheriff, fo2 which Debt does not lie againſt his Executoz, tho 
Vide Antes. it does againſt himſeif; but in Cale of Elcape, the Acton aways lieg 
fo2 the Erccutoz, even where it is in his Teſtatoꝛs time; and chall 
Vent. 36,31. not the Executo2 of a Parſon have Debt againſt a Partthioner: koꝛ 
lib ibi eit r. nt letting out Tithe ? Vid. 1 Sid. 407. The Cauſe why he ſhall have 
Debt, is, becauſe it is an Injury done to his Right; and therefoze 
within the Equity of the Statute of Ed. 3. De bonis aſportat, and 
Vide Lutew a Quatre Impedit lies foꝛ an Erccuto? upon that Statute, in caſe he 
670,671, 6c. zings it within fir Months after the Avoidance ; and upon this 
Judgment, he might have ſued a Sci fac, and after Judgment there. 
' Salk. 310, in have a Fi fac? ſuggeſting a Devaſtavit. Mow this Afton is in Lien 
* of a Sci' fac”. 


That iti: Powell. Hale uſed to ſap, That this action ought not to be ful. 
within the kered but when there was a Judgment to ſuppozt it; and this is with- 
Star. ve 3e in the Equity of the Statute De bonis aſportat”. : 


aſportat, 5 

E. 3. 0 7. Gould and Powys actoꝛdingly: And the Difference is where it is a 
Tort annered to Hoods, then it is within the Statute, becauſe it ari⸗ 
ſeth ex delicto, mixed with a Right. 


If Executor And Powell ſaid, That the better Opinion was, that Caſe would 
may wes not lie fo an Executoꝛ foz a Falſe Return of a Pꝛoceſs of Execu- 


fake — tion. | 
Holt, Ch. Juſt. J have known the contrary adjudged. 


But then an Exception was taken to the Declaration, That it was 
not alledged that the Debt was not ſatisfied, but only that the Tefta- 
to2 noꝛ Plaintiff could not have Execution of the Judgment; but it 
map be they were ſatisfied without Execution. 


Foundaticn Holt, Ch. Juſt. The Foundation of this Acton ſtands upon Two 
of this Things, viz. The Debt not being ſatisfied, and the TUaſte ; and in 


lea. all Attons of Debt, it is incumbent upon the Plaintiff to chew, that 


0 


Debt is due. 


j. What i c | 
— Phineig Powell. It the Plaintiff had been paid, the TUaſting the Aſſets 
ae oy ic could be no Devaſtavit as to him; and if Jſſue were taken upon De- 
ſue upon the vaſtavit 82 not, the Defendant might give Payment to Plainttff in 


Devoſtavit, Evidence. 


3 Quod 


r 


— ä — 


* 


—_ 
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Quod Holt negavit ; Becauſe the Waſting the Aſſets, the Debt 
being not ſatisfied, is the Cauſe of Adion; and if the Debt be patd, 
the Aue ought to come upon that, that is a Nihil debet, which may 
well be pleaded, though this be a Debt upon a Judgment, becauſe * Sund. 38, 
this is Batter of Fact; and if you traverſe the Devaſtavit, pou admit 328 
the Non payment: And he compared it ta the Caſe of Debt againſt a 
Sheriff fo2 an Eſcape, you muſt ſhew the Debt not to be ſatisfied : 

And ſuppoſe a Oefendant in Execution does pay the Plaintiff, and no 
Satisfaitton is entered on Reco, and the Sheriff ſuffers him to e⸗ 

ſcape, and Debt is bzought againſt him fo2 it, he cannot take advantage Tha Caſe of 
of that Payment: And at laſt, the Recozd of the Caſe of Wheatly T nd 


and Lane was bzought into Court, agreeing eratly with this Decla- T Song. 276. 
ration. And the Plaintiff had Judgment. oy 397. 


| 255. 
Ruſſell werſas Corn. 1 
Alle Impziſonment by Husband and Mike, fo2 the Impziſonment Falſe Impri- 
of TUtfe, per quod negotia domeſtica ot he Husband per Spa- 4a 
tium - - - - remanſerunt iufecta ad grave damnum of both: Jt was Plaseng 4 
moved in Arreſt of Judgment, That the Buſineſs of the Husband Wife, by 
remaining undone, could not be ad damnum of like, and that the mn 
Aﬀton fo2 that ought to be by Husband alone; as if the husband con: domeſtick 
cludes per quod Solamen & Conſortium amiſit, he muſt conclude ad + net re- 
damnum of him alone: But it was anſwered, Chat here the Ackion Jane 4 4e 
being will bꝛought, and conceived fo2 the Impiſonment, what came of both, 
under the per quod would only be taken foꝛ Aggravation; as if Wows De 
in themſelves ackionable be ſpoke of Wife,” and Þusband and (Aike cco. 123 
bing the Ackion, and conclude per quod the husband loft his Cuſtom: *- 47 ＋ 1 
ers, it will be well ; kor the Wows being in themſelves aitionable, . 
per quod ſhall be taken fo2 Aggravation. | I Silk 119. 
| | 2 Salk. 642. 
Quæ omnia Cur conceſſit: Et per Holt, Ch. Juſt. Matter map be 
laid by way of Aggravation in Treſpaſs fo2 bꝛeaking his Houſe, and | 
beating his Servant, without ſaying per quod Servitium amiſit ; nd Mitter may 
Action lies fo2 the aſter foꝛ Battery of Servant without per quod, be laid in 
yet it may be well put in as an Aggravation ; but if you make two ſe- & N 
veral Counts of it, one of them, viz. fo2 beating Servant, will be {hich in ic 
bad: Suppoſe a Man gets another's Maid o2 Daughter with Child, ſeit does not 
no Treſpaſs lies fo2 it; but if he that has done it came into the Houſe 0. 
without the Dwner's Leave, he may put the getting his Daughter with show. 180. 
Child in koꝛ Aggravation, oꝛ he may omit it, and give it in Evidence 2 
within the alia Enormia. | 88 


Jud' pro Quer Niſi 10 Die prox? Termini. Vid. Newman v. Smith 2 Salk. 642. 
in B. R. Paſch. 5 Annæ R. | — pro 


D E 
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Anno 2 Annæ, in B. R. 


— ” 20 


Coram Holt, Chief Fuſtice, 


Powell, }. 
i l 97 2 
Gould, 
Vide 1Sulk. | Queen verſus Lane. | 
Poll 229 | Ndidment was fo? exerciſing the Trade of a Barber without Ser- 


omitted in an I vice of Seven Pears The Exception was, That it was not 

ment. laid contra Pacem. And tho Holt, Ch. J. thought it well enough, 

746, 164. becaule laid contra Form Stat* ; pet by the other Theee it was quaſh, 

BIO 702 every Beach of a Law is againſt the Peace, and ought to be (o 
ald. Neb | 


Vide 1 Salk. 8 . Smith verſus Aiery. 
22, 23, 344. | at 3 
indeb auß IN Adion fo: Money won at Play, there were two Counts, onc 
lies not for ſetting foxth a ſpecial Agreemeut to play at ſuch a Game, and 
«t Play, mutual P2omiſes of Payment as it ought to be; the other was, 
5 Mod. 13. That in Conſideration that the Plaintiff ſuch a Sum had won of the 
Lut w. 180. Defendant at Play, he promiſed to pay it: And here it was reſolv'd, 
That an Indebit' aſſumpſit did not lie fo: Money won at Play; fo: 
that Action never would lie but where Debt would lie, and it never 
was heard that Debt was b2ought fo2 Money won at Play. 


2. That the Second Count was bad, foz at that Rate one may 
declare, that Defendant was indebted to him, upon a certain Agree- 
ment, in ſuch a Sum of Money, and that in Conſideration thereof 

he p2omiſed to pay, which would doubtleſs be bad; fo2 he ſhould ſpe- 


cially ſet out ſome Agreement whereby a Debt was raiſed, ... Wy 
| Is 00 


—— 
* 


— 
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Goods ſold and delivered, &c. An Indebit' can never be upon mu⸗ Nor upon 
tual Pꝛomiſes. | | mutual Pro- 


And Holt, Ch. J. quoted a Caſe in my Loꝛd Hale's Time, where vent. 54. 
it was held it would not lie upon a Bill of Exchange againſt the Ac- N 
ceptoꝛ . — 121 487. 


Lev. 118. 


And per Holt, Ch. J. There is no. Way in the Wold to recover 1 . 
Money won at Play but by Special Aſſumpſit. ; ſumpfe. 


Per Cur. Notwithſtanding the Caſe of Eccleſton verſus Linne, 14 fn 


in the Exchequer⸗Chamber, it has been held frequently, both here and Lut- 180. 


in Common Pleas, ever ſince, That this Adion of Indebit' would not 
lie fo2 Money won at Play. 


males. 


3. They held clearly, That any Thing in the firſt Count, which If fir Count 
was right, could not help any Defet in the Second; koz tho they gal bel che 
both were put in one Declaration, pet they were as diſtinck as if they via. contra. 
had been in two ſeveral Actions. i, Verdict. 

4. Tho' it was objetted that this was after Uerdi#, whereby the 
Jury had found that Plaintiff had won Boney of Defendant, which 
could not have been without a ſpecial Agreement, and mutual ]2o- 
miles between them; and if what the Jury muſt neceſſarily have found 


had been alledged, it would have been well, and therefoze the Uerdif 


Pet tota Cur' ozdered Judgment to be ſtayed till the Plaintiff mo- 
ved further. : 


- 


And Parker moved fo2 Judgment at another Day, alledging, That 
mutual Hazard ſuſſiced to raiſe a Debt; and fo2 Caſes cured after 
Qerdi#, quoted 1 Vent. 109. 123. 


. Holt, Ch. J. The Adion ought to be bꝛought upon the Agreement tow the 
of the Parties. Tis true, when two agree to play fo2 ſo much Yo- Aion ought. 
ney, that is an afual Pꝛomiſe; but if either win, there is no Debt Vid. poftes. 
_ ariſes thereupon, koz nothing but a meritoztous valuable Conſidera⸗ 1 Vent. 9. 
tion can raiſe a Debt, and it is an Erro to think that every Contrag Ven e. 
which obliges one to pay Money does raiſe a Debt: As if A. p20- vider con- 
mile C. to pay him a Debt due to C. from B. and it be foꝛ good Con- 
lideration, A. is thereby bound to pay it, but yet it is not a Debt up- Conſidera- : 
on him. And if he after had come, and in Conſideration that J am Be 
bound to pay you the Debt of B. J pzomiſe to pay you, an Indebit' Fail. 12. 
would not lie thereupon. And Indebit has been bꝛought fo2a Tenant 4, lob. 
right Fine, which J never could digeſt, "TR 


And Gould quoted 2 Vent. 175. the very Caſe, and Methwin and 
Andrews's Caſe in the Common Pleas, 


Per tot Cur. Judgment was arreſted. 


Judgment 
arrelted, 


S In 
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In Ejegment In Ejedment, the Term was made koz five Years; and after 


ves by Is. 10. Aerdic᷑ fo2 the Plaintiff, he was delayed of Judgment and Execution, 


Jansen t tin by Jnjunfion in Chancery, till the Term incurred. And now it was 


the Term moved to renew the Term, and the Caſe of Dangdell and Greenvill 


Vid, Se was quoted where it was done, and that they uſed to do it frequently 


322. in the Exchequer. 


Poſt 288. | 1 
Cur. Me cannot do it without altering the Reco. 
And Gould laid, they had held in Sir John Roll's Caſe, That it 
could be done by Conſent, but not otherwiſe. 
| And Holt, Ch. J. ſaid, He conſidered there wanted a Clock: houſe 
_ over-againſt the Hall-Gate, and the Motion was dented, 
5 1 Parkins verſus Woollaſton. 
Poſt 139. 
Writ of Er. P NApias on a ame returnable ſuch a Day, and Non eſt in- 
meat ( vent' returned, but not filed. A TUrit of Erro2 was taken out 


Notice. be koze the Day of Return of the Capias, but not allowed till that very 
Day, no2 any Notice thereof to the Plaintiff's Attozney. 
Vide poſta And the Court ſaid, that the Opinion in ſome Books was, That a 
139. 20 Mrit of Crro2 was a Superſedeas to avofd Execution from the en- 
con.  FCealing thereof, tho not to puniſh the Officer till Superſedeas comes 
id. 44, 45-t0 him; and of this Opinion is Rolle: But that the Law now ig 
What No- taken, that it is not a Superſedeas till Motice to the Plaintiff's At- 
= toꝛney, and that the Allowance thereof is ſuffictent Notice, oz that 
ic. antes. Attual Notice be befoze Allowance. 
And they held, That if Writ be executed bekoze Notice of TUrit of 
Erroz, the Return oꝛ Perfefion thereof may be after : And if a Ca- 
Execution of Pias be returnable ſuch a Day, an Execution of it, ſedente Cur. 
. a Capis: ſe- that Day, is good, ſecus not. So that they were all clear, That if a 
inte c TUrit were returnable as of Yeſterday, but not adually returned, and 
Cro. El, 761. CUrit of Erro2 is allowed oz notified to Day, pet the Return may be 
made and filed to Day. 
Where Writ. And if TUrit of Erro; be allowed oz notified, ſedente Cur. the Day 
allowed the ON which the TUrit of Execution ts returnable, (becauſe it comes ſe- 
ſame Day the dente Cur. while the TUrit of Execution is executable, and there 
re, cannot be well a Fraifon of a Day) there it ought not to be returned 
Cr. oz filed, but is ſuperſeded: But ik it is not notified till after the 
Court is up, at which Time the Execution is executable, there a Re- 
turn may be of the TUrit, and that may be filed: And accoꝛding to 


that Olverſity it was odered to be filed here. Per Cur”. 


Note, Jt was upon a sci. fa. againſt Bail, and no Capias againf 
Piincipal pleaded. | 


Per 
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Per Holt, Ch. Juſf, & Cur. In Action by an Alügnee of Bankrupt Alon by an 
by Commiſſioners on a ſimple Contra#, the right Way is to lay the g. Far 
422omile to have been to the Bankrupt; except there be an erp2eſs Commilio. 
Pꝛomiſe after Aſſignment made to Aſſignee, And the TUay of veclaring ners, Se, 
ofa Þomiſe to the Aſlignee is very iuconvenient, and a Means toe ** 
ouſt the Defendant of the Benefit of the Statute of Limitation : Keb. 1289. 
Foz if Goods were ſold five Years befoze the Alignment by Bank: Pre 17. 
rupt, and then the Debt is aſſigned, and a Pear paſſes, Allignee de⸗ Lev. % 
clares on a Pꝛomiſe to himſelf, it will not be a good Plea to ſay, 91 
that the Defendant non aſſumpſit infra ſex Annos to the Bankrupt, 
foꝛ that does not anſwer the Declaration. And if he plead non aſ- 
ſumpſit infra ſex Annos to the Plaintiff, it will be againft him; fo? 
if there be any Pꝛomile transferred by the Ac, it is only upon the Al⸗ 
 ſignment; and the Intent of the Statute was only to transfer the 

Aﬀion, and nothing elſe. Indeed if after Aſſignment another re- xe noche 
ceives the Money, Action will lie fo2 the Aſſignee upon a Pꝛomiſe to receive the = 
Himſelf, becauſe the Receipt of Money after Aſlignment is a Contraft \72*? ***** 
with him, and every Contrat 02 Agreement, Per Holt, Ch. J. is an Vid. Saund. 
erpeſs Pꝛomiſe, not in Wo, but in Deed, which is as ſtrong ; 239 
and there is no ſuch thing as a Promiſe in Law, and that Acceptance v 14 


of a Bill of Exchange is an expꝛeſs Pꝛomiſe to pay it. 29, 30, bx, 


Mrs. Dennis verſus Doctor Lane. 


@ 


O HE was aCUlidow, and had a Daughter who was an Heireſs to Doftor Love 
800 J. per Annum, ta whom the Doto2 made Love, whereupon 9cu2d co che 

the Mother foꝛbad him her Þonle ; pet he came at another Day, and guacoch ro 
meeting the Pother upon the Stairs, notwithſtanding the then again che Mother 
erp2efly fozbad him to go foꝛward, pet he puſhed on to the young Wo- 1 Heireſs, 
man's Chamber in a rude Manner. This Behaviour krightened the 
Daughter's Mother ſo much, that ſhe ſent fo2 Friends to conduck 
her Daughter to London; of which the Dockoz having Intelligence, 
came with three others, and followed the Daughter, aud came to 
the ſame Inn where they lodged at Might, and took up the adjoin- 
ing Rooms to the Mother and Daughter, whereby they put the Mo⸗ 
ther into Fits fo2 Fear 2 And the next Mozning, as they were taking 
Coach, the Doo2 aſſaulted the Gentleman that put the Lady into her 
Coach, and purſued them again that Day, and gave out that he 

wauld kozce the Daughter from them, ſo that the Bother was fain 
to hire Men to guard the Inn that Might. This Patter was 
tranſafed in March was Twelvemonths. | 

And the Dofto2, the laſt Aſüzes at Hereford, meeting the Gentle- F:c& Orce- 
man who was the pzincipal Manager of the Family, and helped to don given, 
guard the Daughter to London, he being a Barriſter at Law, and a &,4g. 
near Relation to the young Lady, in his Gown, aſſaults him, and 
beats him ſeverely with a Cane; whereupon. the Judge of fAflize 
bound him to appear the -firſt Dap of this Term in this Court: 


And upon all this Matter being 5 together, and an Dath by 47 
12 2 : Te ar 


1 
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that the belleved the Aſſault upon her Kinſman to be in Purſuance of 
the Deſign upon her Daughter; and that ſhe was infozmed he thzeat⸗ 


ned her, and endeavoured to cozrupt her Daughters Maid, to fact- 
litate his Stealing the Daughter. R 


Per Cur'. The Doto2's coming in that Manner, in Deſpſkhe of 
the Mother's Pꝛohibition, and againſt her TH, was good Caule to 
require the Security of the Peace; and ſo was the enluing Beha- 

 bfour of the Doffo2 upon the Road. 


Vide antes. 2. This Demand of the Security of the Peace ought to be freſh 
N-wna cs Afr the Fray o2 Cauſe of Fear given, and therekoze if it Had not 
Security been koz the new Aſſault upon the Kinſman, the Court would not 
oughe © be bind him to the Peace here; fo2 the ſuffering conſiderable Time to 
— pg paſs befoꝛe the Demand of Security, is a great Sign that the Par: 
Te. tp was not afraid. But here there being an old Dffence, which one 
ought to give Security of Peace foz, and a freſh Dccafion given, 
which gives p2obable Reaſon to believe the old Gzudge continued, the 
Court ozdered him to give Security to keep the Peace, and took his 
own Recognizance in 2001. and that of two moze in 100 l. each, 
but refuſed to bind him to his Good Behaviour, becauſe of the Length 
of Time, though they declared, ik they had come when the Matter 
was freſh, they would have bound him to his Good Behaviour, and 
in a much greater Sum. | 


How the Note, All the Cauſe 2 to the Peace ought to appear in the 
Binds Articles which are \wozn by the Party, and read in Pꝛeſence of the 
ought to ap. Other; and one that gives Security of Peace, muſt ſtand upon his 
pear, Ge. Becognizance fo? a Pear and a Day, and the Condition of Recogni- 

Jance is to keep Peace towards all the King's Subjecks, and particu- 


larly towards the Perſon that demands it. 
| Shuttle verſas Wood, _ 


Debt upon a Ebt upon a Recognizance given in Common Pleas bzought in 
Recogni- this Court. ; | 
in . And Raymond moved to have the Afton diſcharged, fo2 that the 
Vid a Salk. Defendants had ſurrendered the Pꝛincipal even befoze the Aﬀtoncom- 
564,600, and menced. And now by a Rule of Court here, if Debt be bꝛought upon 
09 1-4. a RecOgnizance of this Court, the Defendant has eight Days in full 
ſu Wood. Term to render the Pꝛincipal, whereby the Defendants have now 
_ equal Advantage in the Caſe of Debt and Sci. fa. upon a Recognizance. 
vide Hob. To which it was anſwered by Dee, C hat tho' that be a Rule in this 
19. Court, pet there is no ſuch Rule in the Common Pleas ; and this be- 
Aleyo. 12. ing upon a Recognizance of the Common Pleas, we muſt do in it as 


gte. zs. would be done there if the Adton were bꝛought there. 


And lo ſaid the whole Court, That he ſhould have the ſame Sauce 
bere as in the Common Pleas. and foꝛmerly they would not ſuffer 
. an Aﬀton upon a Recognizance in this Court, becauſe of the 91 
4 f l. 
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Pilchier it would be to Defendant than a Sci. fa. But ſure the Adlon 


was always well maintainable, and our Rule is in Avotdance of that 
Miſchief. 5 


And Raymond was direfed to enquire how the Courſe of Common 
Pleas was, fo2 they muſt guide themſelves thereby here in this Caſe. 


Per Cur. Anuciently there could be no Pꝛoceedings on Bail-Bond or Proceed 
till the next Term, and tis a great Gzievance to put it in Suit till ut nog, 
after a convenient Time, tho' it is otherwiſe pzatis'd in the Common- 10 
Pleas by the Attozneys, meerly to make Monk fo2 themſelves. 


per Cur. A Will, when clear, and the Intent of the Parties ful. win to be 
ly appears, is as much to be favoured as any Hetr at Law. favoured. = 


Southers's Caſe. 


Ourhers, Marſhal, was complained againſt by Whitacre, | fo? that viacPot:3;. 
he willully ſuffered a Perſon bzought up upon a Habeas Corpus, 
and committed in Court, to eſcape. | 


And, per Cur”. Ik one be in Cuſtody upon a criminal, and alſo upon gut one Heh. 
a £ivil Matter, and he would move himſelf up by Habeas Corpus, there cs .tho' in 
ought to be but one Habeas Corpus either of the Crown-Stde 02 _— ody vp, 
Plea-Stide, and both Cauſes ought to be returned. and alſo a ei- 

2. The 'Barkhall, without nioze ado, is obliged to take Notice of vil Matter. 


all Commitments in Court. Vide of Commitments, 1 Salk. 272, 


| | OS wot 
Domina Regina verſus Town of Clitheroe. Vide 2 Salk. 
| 431,432, 699, 
Mandamus was to the Bailiffs of the Town, to ſwear in ſuch Tur 014 Bai. 
and ſuch Perſons into the Office of Bailiffs. 18. of s | 
, OWN ODtl=« 


and Broderick moved, that they ſhould not be obligen to make a r nn. 
Return, fo2they could not well do it, becauſe the Crit was not di⸗ 
refed to them in their natural Capacities, and by their Mames, and 
two other Perſons were Bailiffs, ſo that K would be Hard to put 
them to make a Return, 


But per Cur. Jf you when Bailiffs have \wom in others, who 
were not rightly choſen, you notwithſtanding continue Batlifts till, 
and therefoze ought as ſuch to make a Return to the Dueen' 8 TUrit ; 
and they were oꝛdered to make a Return. 


And here Holt, Ch. J. ſaid, They might amend the Writ any Cime n 
befoze it was returnable ; but they of the other Side could not, ex⸗ when men- 
cept ta quach it till a Return thereto were made and filed, 000, O's 
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Poſt 5 N Adams verſas the Tertenants of Savage. 


226. 


* 5 DE Plaintiff brought a Sci? fac againſt the Defendants, rect. 


Fereſl. 13. JF} ting a Judgment obtained by his Inteſtate againft Savage in 
Sei” 4 ſuch a C erm and Pear in the King's-Bench at Weſtmiuſter, command: 
A ing the Sheriff to warn in all the Tenants of Lands whereof Savage 
in Tertenents at the time of the Judgment was keis d; and in the Count in the 
upon gg. End of the Crit he ſhews, that his Inteſtate died ſo, 8c. and admi⸗ 
ed by the In- Hiſtration of all his Goods and Chattels were committed to him the 
reſtareagaioſt Plaintiff by J. S. Archdeacon of Dorſet in the County of Dorſet, to 
vp... whom it did belong to grant it. The Tertenants return d, tra- 
226, verſe the ſaid Savage's being ſeis'd of any of the Lands whereof they 

are return'd Tenants, and found againſt them; and laſt Faſter was 
Moved in T elve⸗months, Darnell Serjeant moved in Arreſt of Judgment, That 
Arreſt of the Plaintiff in his TUrit ſhews he has not Right to receive the Judg- 
Judgment. ment, fo2 this Judgment is Afets here at Weſtminſter, where the 
Recv2d lies; and the Adminiſtration committed by the Archdeacon of 
Dorſet, which he ſhews fo2 his Title, is utterly void, here being Bo- 
na notabilia out of his Jurisdiction. 


Adininiftre- | To this, Eyres offered fo2 Anſwer ; That though the Court will 
rion by rve jtidictally take Notice of Eceleſiaſtical Diviſions, as that there are 
of b. cannot [WO Pꝛobinces, and fo many Dioceſes in every Pꝛovince, as they 
intirle che twill do of all the ſeveral Counties of England; yet they cannot take 
day judicial Motice within what Dioceſe ſuch oz ſuch a ace is, no moze 
ment ob- than they will within what County luch a Hundzed is: So they cannot 
— 5 t take Notice here but that the Archdeaconry of Dorſet is within the 
1 Lur. 399, — of London, and then this map be an Adminiſtration well com- 
yon.” mitted. 1 6 f a | 
19alk-39,4% 2, Since we have averr'd, That it belongs to him to grant it, and 
that he did grant it, you will give him that Credit as to believe that 
he did it well, at leaſt till the contrary appear, which cannot be here. 


How Arch. Bit per Cur”, We that fit here, and hold the Queen's Courts, are 
deacons may bound to take Notice under what Eccleſiaſtical Juris dition we are; 
Siara and if ko, we mult fee that we are not under the Archdeacon of Dor- 
2 Mod. 65, {et und by conſequence, an Adminiflration granted by him cannot in- 
5 Mod. 2:5. title one to bꝛing adion upon our Judgment: And Archdeacons as 
fluch have no Power to commit Adminiſtration, though moſt in Eng- 
land do it, hut not quacenus'Archdeacons, but by a pꝛeſcriptive Right, 
and: ſometimes they do by Peculiars, and ſometimes by themſelves; 
and in thole Caſes you muſt 'plead, coi Adminiſtratio in hac parte 
pertinuit : And here the Adminiſtration is abſolutely void, and \o 
would be if committed by the Biſhop, whoſe Archdeacon this Yan is. 
And ſuppoſe, as tis urged, we cannot take JNotice:but that the Arch- 
deaconty ot Porſet ig Part ot the Dioceſe of London; pet at leaſt 
we muſt taue Notice that the Plate where we ſit here, is not ot it: 
And the Admtniſiration quoad this Judgment is void, On 


—_—. 


How to be 
pleaded. 
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And this Term Brotherick moved fo2 Judgment upon this G2ound, If the Oefen 
viz. That though the Plaintiff has ſhewed a bad Title, pet the Writ $1259 their 
of Sci fac' being good, and he calling himſelf adminiſtratoz, and the ⸗dmirted 7b. 
Defendants not traverſing, oz taking any Advantage of the Invaltdity Adminiſtra- 
of the Adminiſtration, but pleading to the BYerits, they thereby admit g ** 
the Perſon intitled to ſue, and ſhall not come when the Righ: is tried 
againſt them, to controvert what they have befoze waved to inſiſt up- 
on ; but admitted it: And here ik we had not ſaid any Thing, by whom 
Aminiſtration was committed to us, and they had thus pleaded : Mod. 65; 
over, it had been good: Vid. Style 383. & Trin. 12 W. 3. in this 
Court, Gidley v. Williams. 


Adminiſtrato2 bꝛought Debt upon Bond to Inteſtate, ſetting fo2th, vid. Sty. 283. 
That G. was Adminiſtratoꝛ of ſuch an one, and that the Defendant ww Ja - 
did not pay to the Teſtato? in his Life, oz to G. the Adminiſtrato2 + Vent. 8.. 
ſince his Death; Non eſt factum: And Uerdit fo2 the Plaintiff, and 
Execution, that it did not appear Adminiſtration was committed to 


the Plaintiff. 


But per Cur", That would be a fatal Exception upon Demurrer,,.,._.. 
but 18 helped by pour pleading over, Non eſt factum; whereby vou gration do! 

admit him capable to ſue: And as this Caſe ſtands, if we had ſaid 0: *ppexc in 

only, that we were Adminiſtratozs, oz that Adminiſtration was com- , 6.“ 

mitted to us, without moꝛe we ſhould have Judgment; then there be- mucrec.. 

ing enough laid, that Adminiſtration was committed to us, the other 

ods, per Archdeacon of Dorſet, ſhall be rejected; and fo2 rejeting 

(ods that would vitiate Matter which was well without them, he Tg" 

quoted 3 Cro. 697. Leaſe was to begin after Death of Thomaſine bad 

Champman and Thomas Champman; and alledged, that præd' Tho- ought to be 

maſina Champman and Thomas Champman- were dead; and held, ed 

that becauſe præd' wag enough, and the Addition of Surname was Hob. 117. 

bain, therefoze would not vitiate: Sir Thomas Jones 219, Dyer 240. 

Pl. 56. Parſon made a Leaſe, and was dep2ived by his D2dinary, from 

which Sentence he appealed to the Archbiſhop ; after Depzivation and 

befoze the Appeal, another is become Parſon, and makes a Leaſe : 

And in the Conteſt betwecn the two Lefſees, the ſecond pleaded the 

Depzivation of the Leſſo2 of the firſf. To which they replied, That 

he had appealed rom the ſaid Sentence to the Archbiſhop in Cur Præ- Upon an Ap. 

rogativa ſua de Arcubus : And though the Court of Pꝛerogative be .., 

not the Court of Arches, yet the Court held, That it ſufficed to ſhew 47,35 © 

an Appeal to Archbiſhop's Pꝛerogative Court, and the reſt, rather than 

bitiate, ſhould be rejected: Vid. Palm. 74. 2 Lev. 234. In Avowpy fo2 

Rent, Avowant makes Title as H2antee of Reverſion, without ſhew- 

ing Attomment. Defendant pleads Rien arreare; and held, That 1a N 

though upon Demurrer the Want of chewing Attomment would beg,” 


fatal; pet it would be well enough now, becauſe the Defendant ad- we wn. 
mitted it by his Plea. 


But 
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But Note; There is another Reaſon given fo2 that Judgment, viz, 
That it was after Uerdi, and lo cured by the Statute; and he ſajq, 
the Judgment muſt be upon the TUrit and Return, and not upon the 
Declaration; fo2 by pleading over, they allowed that to be well, 


04. That the To which it was anſwered by Darnell, Serzeant, That here they not 
Plaintiff bas Only not ſhewed that they had a Title, but that they had a bad one: 
3 * They took upon themſelves to Chew a Title. and have ſhewed a bay 
one; and when they ſhewed and ſet out a bad one, the Court cannot 
intend that they have a good one; but to the contrary, that they 

have ſhewed the beſt they can. And he utterly denied, that a Miſtake 

in ſetting out that which was not neceſſary to ſet out, would not 

hurt; koꝛ ik a Man will take upon him to plead a general At of Par- 

Vide Antes. Jjament ſpectally, and fails therein, tho' he need not have ſet it out 
ſpecially, yet it will ſpoil all: And if they have Judgment in this Caſe, 

the Defendant would be liable to the Aﬀion of an Adminiſtratoz of 


Archbiſhop. 


vide Antes. Holt, Ch. Juſt. Ik the Plaintiff had not ſet kozth what Kind of 
Thatif —— Adminiſtration he claimed by, but only generally alledged himſelf 9d: 
u 155-4 miniſtratoz of the Goods and Chattels of the Jnteſtate, and that the 
bimſelf Ad- Defendant had not put you upon ſhewing it by craving Oyer of the 
CO Letters of Adminiſtration, as he might have done, but pleaded over; 
have been that had been an Adminiſtration of the Plaintiff's having a Right of 
admitted. ſuing as Adminiſtratoz, as he had alledged. It is true, the Writ 
need not mention any Thing of Adminiſtrations being committed to 
the Plaintiff; but the Courſe is, to ſuggeſt upon the Roll after the 
CUrit is come in, that Adminiſtration was committed to him, and to 
profert the Letters of Adminiſtration to ſhew it: But in Debt, oꝛ 
Sci* fac' on a Judgment here at Weſtminſter, which is local, you make 
your ſelf Title as Adminiſtrato2 by Uirtue of Letters of Adminiſtra⸗ 
tion by Archdeacon of Dorſet, and without Ooubt that is no good 
Title; and when you your ſelf affirm this to be your Title, how can 
we intend you have another? Foz of your own chewing, this is your 
Title, which is manifeſtly bad? And there is a vaſt Oifference, where 
à Title does not appear fully fo2 the Plaintiff, and the Party will 
not controvert with him about that, fo2 there it may be well p2eſit- 
med: It Party were not well ſatisfied of Plaintiff's Title, he would 
have inſiſted on it in due Time, and where the Plaintiff himſelf chews 
he has no Title, fo2 there the Court has no Room fo2 Jntendment. 


Where the * Tota Cur' accord'. That where the Matter is indifferent to be 
different, ang Well 92 ill, and Party pleads over, they will intend it well; and all the 
Party pleads Tales put by Brotherick were, where it was indifferent : And this pꝛa⸗ 
ever, che... Perly is not an Imperkeckton in ſhewing of Letters of Adminiſtration, 


tend ir well, blit it is ſhewing luch as are abſolutely void as to the Jnteſfate's whole 
but thisſhew- Eſtate, becauſe there are Bona notabilia. 


ing is abſo- 
lutely void. 


2 | | 5 Et 


— 
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Et ſic per tot' Cur' Jud” pro Defend' : But doubted what Judgment Judgment pro 
to give, to quaſh the TUrit, 02 bar the Adion; and took Time to con⸗ SG, x 
ſider of that: And after, befoze any Judgment entered, the Defendant wha Jug“ 
moved fo2 Coſts upon the Statute of 8 & 9 W. 3. the Mozds where: n. 
of are, That after Nonſuit, Diſcontinuance or Verdict for Defendant, 


he ſhall have Coſts. 


And it was inſiſted on by Darnell, Serjeant, That if this had been 

a (ſpecial Uerdit 'till Court had determined the Point, it was not a 
Uerdit koz either Side; but nom that they were of Opinion, Jlain- 
tiff ought to have no Judgment, it would be the ſame as if it hay 
been a ſpecial Uerdif, and then it would have been koz the Defendant, 
and it is within the Milchiek remedied by the Statute, fo2 here the 
Plaintiff knew, and chewed he had no Right to give the Defendant 
Trouble: And ik this Sci' tac had been bꝛought by him as Admini⸗ 
ſfrato2 of J. S. and had recited a Judgment obtained by J. N. ould 
not we have Coſts? 


Holt, Ch. Juſt. No; Becaule out of the Moꝛds of the Statute, v ent.; 
if Plaintiff Had Uerdick, as here: And our Judgment may be, licet : 
Uerdick be fo2 Plaintiff, quia apparet Cur' that he has no Right to 
recover: Ideo confid' quod nil capiat per Billam; and adjudged 
there ſhould be no Coffs, Vid. Reſiduum poſtea 199. 226. 


In a Caſe where M2, M—, fo2merly an Attoznep of the Court, A Counsel. 
(now Counſello2 at Law) was accuſed of foul P2aftice in his Pꝛo⸗ OILY | 
feſſion : The Court ſaid, Though he be now a Counſel, yet perhaps cus of 
that will not diſcharge him from being an Atto2ney ſtill; and then we ul Practice. 
may get his Demands tared as ſuch: And does any Body think but 
a Counſello2 at Law is a kind of Miniſter of Juſtice and Right, 


and, as ſuch, puniſhable fo2 Misbehaviour in his Pꝛokeſuon? 


And Holt, Ch. Juſt. ſaid to him, Till you have the Point tried, 
Whether a Counſello2 at Law may commit Extoztion? And with 
reſpe to the Circumſtances of this Caſe, ſaid, This was dzagooning 
of People out of their Money. 


A 1 | S-&, alk. 
Domina Regina verſus Beſt & al. | ae a 


Poſt 185. 


I» EP were indicked fo2 Conſpiring to get Boney unjuſtly, &c. Tut an In- 


from one A. and to bzing about that wicked Purpole, falſo to ee We 


charge him to be the Father of a certain Baſtard child, &c. And that e bete 
in purſuance of ſuch Conſpiracy, they did falſo charge and affirm him acquices!, 
to be the Father of it: And the Exception was taken, That it did an gabe les 


nor till Ac- 


not aver that he was the Father ok it. quittal. 


Vide 1 Salk, + 


Per Cur*. The Giſt is the falſo, conſpiring to charge falſſy; and it is, ed. 1 
ſaid. further, that they did falfly charge, &c. and an Indiament lies £02 30s. 
the Falſhood befoze the Party is —— of it; but Cale lics ol Polt 169. 
'ti 


2 r ITS ö — OR mn 0 
2 
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; till Acquittal: And this was ſatd to be too frequent an Offence to be 
quaſhed upon Motion, that they would no moze quaſh it than they 
would fo2 Barretry, 02 keeping a Bawdy-houle ; and it was denied to 
be quaſhed, 


Kent verſu - 


Error of 3 —Rro2 of Judgment in Treſpaſs Vi & Armis in the Common 
N in Pleas, and the Crit was of a Judgment in Pl. Tranſgr' ſup' Cas. 
was in Ce, Per Cur*. It is no good Krit to remove the Reco; fo2 though 
e great Di- Treſpaſs generally, and upon the Caſe, may be laid Vi & Armis, yet 
verity. there 1s very great Diverſity between their Matures ; the one ts 

grounded upon the very unlawful Act, the other upon the whole Cir- 

- cutnſtances of the Caſe, | 
V. Hob. 118. But it was agreed, That if right Jnſtruffons had been given ta 
s Co. 60 b. the Officer that made out the Crit, and that were made out by Aft 
* davits, they would amend by the Statute of 8 H. 6. c. 12. Sect. 2. 


and per Cur. The Defendant cannot move to quach the TUrit till 
it be entered on the Roll, and he appear to it; and the TUrit was 
quaſhed Niſi. 


ire Per Cur, Intereſt upon a Bill of Exchange commences from De- 

—— * mand made; and therefoze ik there was no Demand made till Acklon 
brought, Defendant map plead Tender and Refuſal, and Uncore priſt, 
and ſo diſcharge himſelf of Intereſt; but if it be the Defendant's 
Fault that Demand could not be made, as if he were out of the King- 
dom, there want of Demand ought not to pzejudice the Plain⸗ 
tiff. Vide Poſtea. 


Lewis verſus Jones. 


n PO N Trit of Erro; of a Judgment in Wales, the Placita 


Judgment in A Were, &c. Ad magnam Seſs' Dni' Regis, &c. tent” coram A. & 

Walt. R. Juſt' Dnæ Reginz, and held a fatal Aariance; but doubted, whether 
if they would amend below, a Certiorari ad Inform* conſcient' ought 
not to go. ; 


And at another Day, a Yotion was made by Williams koꝛ a Certio- 
rari, that they might amend below, and certify it right up; but it 
appearing to the Court that a foꝛmer CUrit of Erro2 had been bzought, 
and a Certiorari and an Amendment of ſuch Faults as had been then 
diſcovered, and that this was the ſecond Writ and Faults, ſtill they 
ſaid, they would conſider well of it befoze they would ſend any moze 
Certiorari's : F02 when would there be an End at this Rate? And gave 
Leave to move again, and it was after granted, Abſente Holt, 
Ch. Juſt. 

1 Wells 


” ” 
A * 2 
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Wells moved fo2 a Mandamus agafnft Golſon and others, Juſtices Mordamer to 
of Peace of Ipſwich, to iſſue their Pꝛetept to inquire of a Fozce, upon aut. of « 


Affidavits of a Foꝛcible Entry: And it was granted. try. 
Parkins verſus Woollaſton. . 80 « Suk 


Vid. ante 130. 


De B T upon a Recognizance againſt Bail, and Plea that there Debt opon a 
was no Capias againſt the Pꝛincipal: Replic, averring a Ca- 1 1 
pias prout patet per Record, in the Common Pleas: Rejoinder, Chat 
there was a TUrit of Erro2 taken out, and allowed befoze the Capias bee. 2 5 


was returned and filed; and on Demurrer adjudged, That the Re: copia; again 


joinder was a Departure from the Plea ; fo2 it is a new Matter, *b<Principa. 


which does not agree with oz inkozce the Batter of the Plea, fo2 Repr, chat 


the Plea is, that there was no Capias, and the Rejoinder ſays, there dere ws. 


L 


was a Capias, but it was ſuperſeded, and there is a great Difference R<join', chat 
between no Capias, and a Capias ſuperſeded, foz the ſuperſeding does g . 
not make it null, oꝛ no Capias, but only ſuſpends the Fruit 02 Effet lowed before 
of it; and one muſt diſtinguiſh between the TUrit it ſelf, and the Ef- 1 
fe of it, And this Capias, though ſuperſeded, is neverthelſs a TUrit, hos 
and therefoze if after Allowance of it the Sheriff, befoze a Superſedeas vid. Antes. 
ſerved upon him, execute it, the TUrit ſhall excuſe him, which a vold 3 
Crit could not do: And if the TUrit of Erto2 had been quaſhed be: 

foze the Return of the Capias were out, then this TUrit might be 

well executed. And the Caſe, 2 Lev. Vere & Smith, was allowed faz: Ley. c. 
Law, fo2 it was Debt upon Bond to account foꝛ Money. Defendant 

pleads, That he did account : Plaintiff replies, That the Defendant 

had received 201. at ſuch a Time, of which he gave him no Account. 
Defendant rejoined, That he was robbed of them, whereof he gave 

Notice to the Plaintiff; and ſure that maintains his firſt Plea, fo2 it 


was a legal Account of them: Et jud' pro Quer' per Cur. 


Note, Jt ſeemed ill fo2 another Reaſon, becauſe the Allowance of a 
Crit of Erro2 befo2e the Return and Filing, if it were returned be: 
foze, did not obſtrut the Filing. Vid. antea 130. Vid. Poſtea. 


Leonard verſus Stacy. Vide ante 68, 


Reſpaſs fo2 entring into the Plaintif's Houſe, and taking away ta Tre 
his Goods : Defendant juſtifies by Uirtue of a Replevin out rbe Pefend 


juſtifies in 


of the Sheriff's Court in London, and a Pꝛecept thereupon to J. S. A t in. 

an Officer, and Defendant came in Aid of him. Officer 
Plaintiff replies, That bekoze the taking away the Goods, he . Re. 

claimed Pꝛoperty in them, and gave Notice thereof to the Dekendant; | 

and the Queſtton upon a ſpectal Clerdi# was, Ulhether the Taking Plziatiff re. 


away after Claim of Pzoperty, and Notice thereof, did not make bim 217 22.3 _ 


a Trelpaſſer ab initio d | perty, &c. 
Fe FT ib And 


— —— 
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1 4.0 
And held per tot Cur, That he was a Treſpaſſer ab initio; foq tho? 
the Clatmer ought to be to the Sheriff oz Officer, and that a-Claimer 
ta a Perſon that comes to Aſſiſtance be not enough to the making the 
Execution illegal, if the Dfficer daes not deſift ; yet if it be notified 
to him that comes in Aid that Claim of Pꝛoperty is made, he at his 
Peril ought to Deſiſt, | | 


| Jud' pro Quer' per tot Cur. 
Heins verſus Hancock. 


Denomina= JO Rro2 of a Judgment in Ejetment in Ireland; and afligned fo; 

2 Erroz, That the Denomination of one of the Parcels was a 

1.0m Be. [Kneave] of Land, which was laid to be an inſenſible Mam; but up: 

lend upon» on Certificate of the Chief Juſtice of the King's Bench in Ireland. 

WritofError. TIE it was a Denomination well known there, Judgment was al⸗ 
ed. 


If Cry: Note, 4 Mrit of Pꝛivilege was moved fo2 to have a Clergyman, 
man without ho appeared to have no Cure of Souls, paivileged from the Dffice 
ure m2y of Overleer of the Pooz. | eu, 
ro diſcharge And though Holt, Ch. Juſt. ſeemed againſt it, becauſe by him their 
1 * Paivilege of Exemption was only extendible to their Spiritual Re- 
nog elleer BEnUeS, and if in any Cale they were perſonal, it was only from Com: 
mon Law Dffices, and ſpecially if they were without Cure, as here; 
yet the other thee Juſtices were ſtrongly againſt him: But however, 
fo2 his Lowſhip's Satigfaition, deſired it ſhould be tirr'd again, 
1 Lev. 303. Archdeacon of Rocheſter had ſuch a TUrit to diſcharge 
him from the Dffice of Expendito? fo2 Rumney-Marſh. 


Per Cur, I a Witneſs come voluntarily to give Evidence without 
a oy Conſideration ſhall be had of the Party's Charge in man: 


Domina Regina verſus Pugh & a. 


Inquiſition A N Jnquiſition was taten befoze two Juffices of the Peace againſt 

Rite A them fo2 a Riot, upon the Statute of 13 H. 4, c. 7. And the 

coxtra formem Caption was, Inquiſitio capta pro Domina Regina in Com H. ſup 

* general Sacr um. Ge. duodecim probor' & legalium hominum, G&c. qui adtunc 

end good. & ibidem impannelat* Jurat & Triat?, &c. ad inquirend' de Riotis 
contra formam Stat', generally. 


Brotherick took Exception, That in the whole Inqulſition there 
was not a od of the Statute of 13 H. 4. and quoted Cromp- 
ton Juſt------& Lamb; That Pꝛecedents on this Statute = 15 

x icular 
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ticularly deſcribe the Statute, and ſhew'd the whole Pꝛoceedings of 
the Juſtices to be p2eciſely purſuant to it. Sed non allocatur. Foz 
per Cur?, Th#;uſtices have Power to inquire of all Riots and Routs Justice; 
whatſoever by this Statute ; and if a foꝛcible Entry be made by thzee, . 
(fo2 fewer cannot commit a Riot) the Juſtices may inquire of it by the = Salk. 593, 
Statute of 13 H. 4. and fine accozding to the Statute of 8 H. 6. c. 9. 59+ 597. 
and award Reſtitution ; fo? a ſublequent Statute that gives a greater 
Puniſhment, does not take away the Power given by a pꝛetedent Sta- 
tute: And the Jnquiſition may be taken any where elſe as well as up: where ſuch 
on the Place; but if the Inkozmation given to the Juſtices be, that l-quiſitioa 
the Riot continues, they ought to go and convit them, and record g e, 


it upon the Utew, under Penalty of 1001. but they may inquire where 
the Riot does not continue any Time within a Bonth. 


But per Holt, Ch. Juſf. It they will not inquire within the Month, Juſtices in- 
they fozfeit the Penalty; but notwithſtanding, they may inquire after, . wun 
viz. when they have iſſued a Pꝛecept within the Month to inquire. 


And here per Cur, If a Number of People meet to do an unlaw⸗ 
ful AX, and after they have met, they do it not; that is an unlaw⸗ Vid-Hob. 92. 
ful Aſſembly, but not a Rfot. 

2. Ik they meet to do an Ack that in itſelf is not lawful, but is not Piſtia Aion 
an At of Utolence 02 Fozce, and they do it, that neither is a Riot, . 
but an unlawful Aſſembly; and upon this Foundation the aſſembling unlzwful 
in Conventicles in the Time of King Charles II. by the better Opt- *=!y- 
nion was not a Riot. 


An Affidavit was made of a Reſcous of one taken by mean Pꝛotels, %, upon 
and thereupon an Attachment moved fo?. a mean Pro- 


cels. 


Per Cur.. Upon a Return of Reſcous it would go of Courſe, n 


210, 211. 


3 Lev. 46. 

But Holt, Ch. Juſf. would diſtinguiſh between this and the Caſe 
of Reſcous upon TUrit of Erecution ; fo2 there the Sheriff cannot re- 
turn a Reſcous, and therefoze the Court can have no other Sꝛound Naur for an. 
fo2 an Attachment but Affidavits, and ought to be contented there- (upon an Af. 
with; but here a Reſcous might be returned, which being Matter of fid-vic ) N 
Recow, and by Conſequence a better Motive, ought to be given to“ 
the Court: Yet the Court ſeemed againſt him, and Rule to ſhetw 
Cauſe why Attachment ſhould not go. Y 


Smith 


n 
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8. C. 1 Salk. Smith verſus Harmon. = 
315. 


Plaintiff as "HE Plaintiff as Adminiſtrato2 to J. S. ſues out a Sci fa. againſt 
— | the Defendant RIS forth, TI — I ey bhe . 
f:ndaoe s fendant in this Court in an Adion, Sc. an n it tali- 
Executor, ter proceſſum fuit, that he recovered Damages againſt him; but 
6-11 that befoze the Return of a Writ of Inquiry of Damages, the Jn- 
Return of teſtate died: That Adminiſtration was committed to the now Plain. 
Writ of In- tiff, and the TUrit commands the Sheriff to ſummon the Defendant 
quiry vpon.. to chem what he can, why Damages ſhould not be allels d, and Judg: 
tory Judg- ment final fo: the Adminiſtratoz, accozding to the late Statute of 
Vid! Keb, 8 & 9 W. z. cap. 11. being An Act for preventing frivolous and vexatious 
55, 310, 477. Suits. Defendant is returned ſummoned, and appears, and as to 
2 Rod. 545 the aſſeſſing of Damages, ſays nothing againſt that; but ſays, that 
Ra ym-16, 55. when they are afſeſs'd, that Plaintiff ought not to recover them, fo2 
3 Keb. 160. that his Teſtato2 oz he was an Erecutoz, and ſued as ſuch) did 
O Peel 2, owe ſuch a Sum by Bond to A. B. who ſued the now Defendant up- 
65, 6c. pou the ſaid Bond, and recovered againſt him, and averred it to be 

a juſt Debt, and that he had Aﬀets but to ſuch a Ualue, which, &c. 


To which Plea the Plaintiff demurs generally. 


And now Pengelly, Serjeant, maintained the Demurrer fo2 Two 
Reaſons : | 


1. This Matter is not pleadable within the Intent of the Statute, 

fo2 the At never meant to give a Dekendant Leave to plead any 

Thing in Bar of the oziginal Action, but only to put him in the Room 

of the firſt Defendant, oz to enable ſuch a Continuance of the Suit 

as might have been if neither Party had died, and ſaves the Defen- 

dant the Advantage of any Erro? in Law on the Face of the fozmer 
P2oceeding, in oder to ſtay final Judgment, as may appear by the 

Words of the yery CU02dS of the ad, which are: If any Plaintiff happen to dic 
_ © after an Interlocutory Judgment, and before final Judgment obtained 
Vide 1 Salk, therein, the ſaid Action ſhall not abate by reaſon thereof, if ſuch 
9. Action might be originally proſecuted or maintained by the Executor 
or Adminiſtrator of ſuch Plaintiff. And if the Defendant dies after 

ſuch interlocutory Judgment, and before final Judgment therein ob- 

tained, the ſaid Action ſhall not abate, if ſuch Action might be ori- 

ginally proſecuted or maintained againſt the Executor or Admini- 

ſtrator of {uch Defendant. And the Plaintiff; or if he be dead after 

ar” interlocutory Judgment, his Executor or Adminiſtrator, ſhall and 
may have a Sci. fac. againſt the Defendant, if living after ſuch inter- 
locutory Judgment, or if he died after, then againſt his Executor or 
Adminiſtrator, to ſhew Cauſe why Damage in ſuch Caſe ſhould not 

be aſſeſs d and recovered by him or them; and ifſuch Defendant, his 

Executor or Adminiſtrator, ſhall appear at Return of ſuch Writ, and 

not ſhew or alledge any Matter ſufficient to arreſ the final Jude 

ment, &. that thereupoh a Writ of Inquiry of Damages ſhall 1 

T | award- 
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awarded, which being executed and returned, Judgment final ſhall Vide ante 
be given, Ge. 1 Sid. 13 t. 

So that the Statute in this Caſe does only call in the firſt Defen- : Mod. 5, 6. 
pant's Executoꝛ 02 Adminiſirato? to enable him to do whatever his Ley 19 
Teſtato2 02 Jnteſtate might have done, had he lived; and ik he had : Keb. 594 
lived, he could not have offered ſuch a Plea as this; Ideo the Sta: 3 Keb. 160, 
tute makes Ade of the TWozd Arreſt of Judgment, which is a known 38 
Term in the Law: And when an Ac of Parliament makes uſe of 
ſuch a Term generally, it ſhall receive the ſame Senſe that the Com- 
mon Law takes it in, and no other. Hob. 97, 98. 

By the old Books, after UAerdif, the Defendant had a Day given 7 
him to plead in Arreſt ok Judgment; and this was done fozmerly, Te 2ocien: 
like other Pleadings, Ore tenus at the Bar, but was always of ſome P, 
Erro2 appearing on the Face of the Becozd: And ik at ſuch Day Arrest of 
the Defendant had made Default, then any Body, as Amicus . 
might move in Arreſt of Judgment ſuch Batter as the Party himſelf via: 20. 
might have pleaded. Vide 5 H. 7. 23. a. Ro. Ab. 716. 12 H. 4. 24.2 
Raſt. Brief, a Pꝛetedent of a Plea in Arreſt of Judgment. Co. Ent. Cb. t. 


. i : Leb. 5 5,310. 
Err' 95. Vide 1 Vent. 347. which does not at all ſeem fo2 him. Vol. i Loon Be 
152. 2 Cro. 220. ſeems moze to his Purpoſe. + Co. 79. | 


I Vent. 288. 


Obj. It he cannot plead this Plea, it will be of great Miſchiek to Wer Mit: 
him, fo2 he cannot plead this interlocutozy Judgment to the Bond, "ce if his 
there being nothing yet certain; and if he cannot plead the Judgment Plea be ns: 
upon the Bond to this, the final Judgment will be a Confeſſion of lowed. 
Aﬀets, and a Devaſtavit in him. 

To which he gave theſe two Anſwers : | 

1. Jt would not be a Confeflion of Aﬀets. Hob. 178. 1 Ro. Ab. 

929. pl. 3. Jf Executoz plead plene Adminiſtravit, and Plaintiff te- 
ply Aﬀets, and Dekendant relicta Verificatione cognovit Actionem, 
nec quin ipſe detinet, this is no Conkeſſion of Aſlets. 

2. He is not paivy to the firſt Judgment, but if is given upon the 
Default of his Erecutoz, and not his; and beſides, if by the Sta- 
tute he cannot plead this Plea, without Queſtion the not doing of 
an Jmpoſſibility will not make a Man guilty of a Devaſtavit. 


2. Me argued; that the Matter of the Plea, in caſe the Oefendant le non 
might plead in Bar, within the Meaning of the Statute, was not a p/n" 
ſuictent Bar; fo2 the Plaintiff's Right now being upon Recod, is ſup: rior N. 
of a ſuperioꝛ Nature to a Debt by Bond, and therefs2e Debt by Bond {{'- co tbe 
tecovered ſince the interlocutozy Judgment is no Plea to it; fo2 ſince ** on 
the Statute, by the Judgment the Nature of the Oebt continues 
altered; but at Common Law, if the Mature of the Debt was et 
all altered by the interlocutoꝛy Judgment, pet by the Abatement of 
the Suit bekoze final Judgment, it reaſſum'd its firſt Mature again: 

But it is not ſo now ſince the Statute, ko: now the Party cannot 
refer to the firſt Remedy by Acton. Vide 3 Leon. 68. per Dyer & 
Manwood, That Award of a TUrit of Jnquiry is a Kind of a Judg- 
ment: And he relied much on Burnett and Holden's Caſe, 1 Lev. 277. 


Ray. 210. None argued of the other Side; 
| | | Holt, 
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nnn... 


The Mead. Holt, Ch. J. This Statute has now eſtabliſhed the interlocutoyy 
ng of eve. Judgment, and it never was the Intent of it that the Erecuto? ſhould 
' ſay moze than the very Party might have ſaid, and its Meaning wag 
to put the Execiuto? in the ſame Condition with the Teſtato? ; and 
now he pleads in Bar of the oziginal Action, which lies not in hig 
Mouth to do. 4 
'Tis no Mi Che next Thing is, here is there any Miſchief to the Execu⸗ 
chief to Exe. tg ? Mone at all, foꝛ Judgment ſhall here be given, that the Plaintif 
88 de ſhall recover de Bonis Teſtat', and in like Manner of Coſts; foz the 
20 ., Jlidgment here ſhall not be as uſually, of Coſts of Goods of Teſtatoz 
fi, ac ſi non of Erecuto?'s Goods; but ſuch Judgment ſhall be as 
ſhall only affe# the 4fſcts, becaule it ſhall be juſt as if Judgment final 
had been againſt the Teſfato2 in His Life-time. Then ik he be ex: 
cluded from leading in this Caſe, he does not admit Aﬀets, ſo he is 
as much at large as if the Judgment had been ackually compleated in 
the Teſtato?'s Like; and ſure the Debt, the Right whereof now ap- 
pears on Recozd, is of higher Nature than Debt upon a Bond, tho 
the Quantum of it be not alcertained. Ik an Indebit' be bzought 
againſt an Executoz, and he pleads that his Ceſtatoz did covenant 
ſeveral Things, and that the Covenant was bzoke, and that the Da- 
mages thereof amount to ſo much, and ſhews that he has no moze 
bus Aﬀets, it will be a good Plea, tho' the Damages be not certain any 
2 Keb. 223. Mo02e than here. 
"10:11 Ik an Executoꝛ voluntarily pay a Statute, befoze a Judgment had 
Where vo- Againſt hls Teſtatoz, it is a Devaſtavit ; but if, after Death of the 
luntary e Teſtato2, Execution be taken out and executed, he may plead it toa 
Exeenter is a Sci. fa. upon the Judgment, becauſe he could not hinder Execution: 
Devaſtavit. AND that is, And. 208, 209. And he put the Cale of Burnett and 
Holden: T eſtato2 had Judgment againſt him upon Aſſumpſit, and 
Sci. fa. againſt Executoꝛ thereupon. He pleads a UGerdick againſt his 
Teſtato2 in his Like⸗time, and Judgment againſt him as Executog, 
upon 17 Car. 2. and Payment thereof, and held good Plea, and that 
now the Judgment was to be conſidered as given againſt the @ eſtato2 
himſelf. And Hale there ſaid, Jf the Judgment had been at Common 
Law againſt the Teſtato2 Himſelf, after his Death it had been well 
pleadable by Executoꝛ till revers'd, fo2 the Executoꝛ could not kalũſy 
it in Pleading. 


Vide i Leon. 


And Powell, agreeing in omnibus, put this Caſe in Account: 
Judgment is, Quod Def. computet, Sci. fa. lap fo; Erecuto2 befo2e 
this Statute, yet the Party could plead nothing againſt the firſt 
Judgment, | 


That this Set. And per Holt, Ch. J. This sci. fa. is not ſo good as it ſhould be, 
„1.5 ee £02 it ſhould be Sci. fa. ad audiend' Judicium, that is, giving them 


* 


ſhould be. Dap to come and hear Judgment of the Court, 


ann 


8 r ER ES CAKES wo 


* 
ha 
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And at another Dap, none appearing fo2 the Defendant, Plaintiff, 
per tot. Cur. had Judgment niſi in thꝛee Days, and the Rule was after 
made abſolute, Holt, Ch. J. declaring, that theſecond Point was not vide ante 
in Queſtion here, but that they were very clear upon the firſt; and Tr., 
that the Executoꝛ couid not plead a Releaſe here tho' to himſelf, and 115. f 
therekoꝛe the not Pleading of it would not be a Devaſtavit. 9 
Per Holt, Ch. J. The Goal-Delivery of Middleſex is held with - Judgment 
in the City of London by Preſcription, but the Oyer and Terminer ae Bene 
is not ſo, but at Hicks's-Hall in the County of Middleſex; ſo that ry of Mate. 
tho ok common Right the Gaol-Delivery ought to be within the pꝛo⸗ ( bo» held 
pe County, yet Cuſtom and Uſage Time out of Mind may make it . 
yetwile. 


— 


Per eund. Commiſſtoners to aſſeſs Tares cannot compel the Jn- Authoriry of 
habitants to come befoze them out of the Country; but if they will nile 
come voluntarily it will be well. An Dwinary commits Adminiſtra: Taxcs. 
tion out of his Otocels oꝛ Pꝛovince: Dwinary of Ireland may com- 


mit Adminiſtration here in England of Goods within his Dioceſg. 
Domina Regina verſus Leich. 


TE was indifed fo2 a publick Nuſance to Billingſgate-Dock : Defendant 
The Jndi#ment did ſet fozth, That Billinſgate-Dock was "fag wag 
common Dock, to which all ſmall Ships coming with Pꝛoviſion to by bringing 
the Markets of London might come, but that no great Ship ottght > gccet Ship 
02 uſed to come there: That notwithſtanding the Defendant bzought ;..; — 4 
a great Ship of 300 Tun into it, ad commune Nocumentum of 
all the Queen's Subjecks, &cc. 

And it was excepted, on Motion fo2 Quaſhing of this Indickment, 

That it was inconſiſtent to ſay that a Place is a common Dock, and 
that it would be a Nuſance fo2 a great Ship to come there; fo2 a 


common Dock in its Nature is free fo2 all Ships. 


But per Cur. hy may there not be a common Dock only fo? 
mall Ships, as well as a common Pack and Hozſe Way ? And if 
a. Man with a Cart uſes ſuch a Tay, ſo as to plow it, and render it 
lels convenient fo2 Riders, will not that be a Nuſance indictable? 
Beſides, we never quaſh Indickments fo2 Mulances. But if a 
Nulance, be removed, and Party confeſſes tt, ft will be a great Mt- 
tigation ok the Fine, that is, the Removal will, and it may in that |. , 
Cale be pꝛoper to offer Affidavits to leſſen the Offence to the Court, put to de- 
but not otherwiſe. And they put the Defendant to demur, which he wur. Len 
did, quod Nota. 3 


Williams 


. . c CS 
— — — - — — > 2 —— — > — — — - cw a 1 — 


© "F *.. — * - $ * x 4 * * * * * > o 
—_— i * - — — * . 7 mu » 4 * = 5 WV - 1 s ak wh er 8 - « — * FW CES of 4 oa» - <0», . * 
2 * . 99897 - \ a a p A ” — * 
PR « ” + \$. 6 N My 0 r _— ©. * tht he 4 wt #* Gf * a „ 4 — — 1 ec 2 * LS * * * af « LI - 
FD > — — rat - 1-7 CREE 2 o — * - - d — — er 
— *. 4 +4 


— 2 
yo old ern ee * 
— — 3 — 


5 


0 223 - 
oi © + -— oa 


- 
— 2 © 125 ty 5 * 
5 8 KAT 4 
E EF - 
* ESE: y AC . 


146 Term Paſch. 2 Anne, in B. R. 


Williams ,verſ#s Jackſon. 


What Notice PO N a Point, what Notice there ſhould be to Defendants, 


Saen of Tl of Trials, and Executing of TUrits of Jnquiry, theſe Points 
als, and exe- ect agreed by the Court: 

cuting Writs | 

of Inquiry. 


1. That convenient Notice was as much neceſſary, and fit to be 
given, of the Executing of a TUrit of Jnquiry, as of a Trial. 
1 Keb. 112 2. That by a late Rule of Court, if a TUrit of Inquiry oz Iſſue 
: Sid. 34.23 . he to be tried in London o2 Middleſex, and the Defendant live not 
TY 51, above 40 Miles off, eight Days Notice will ſuffice ; but if it be above 
2 Salk. 465, 40 Miles off, there ought to be 14 Days Notice in either Caſe. 
647, 650. 3. That the Reaſon is the lame in all other Caſes, where the Par: 


ties are above 40 Miles diſtant from the Place where the Trial is to 


be, though they be Country Cauſes : Pet becauſe it is an ancient 
Rule, that eight Days Motice ſhould be ſufficient in all Country 
Cauſes, and that had been done in the Caſe now fn queſtion, it be: 
ing a Country Cauſe, the Execution of the Writ of Inquiry ſtood ; 
and the Court ſaid, They would conſider of altering the Rule, 


Why fifteen And per Cur', The Reaſon why by Common Law there are fifteen 
_ 7 Days between Teſte and Return of Pꝛoceſs, fs, berauſe that was 
and Return thought a ſufficient Time to come from any Part of the Kingdom to 
party ger another, fo2 at twenty Miles a Oay one in fifteen Days ſhall go all 
60: ober the Land. 9227 


Sparks verſas Wood. 


Herr I) E BC was bꝛought in London: A Pꝛohibition was moved fog, 
of an inferi- and ruled Niſi, upon Suggeſtion that the Defendant had ten: 
our Court. Dered foꝛ Plea below, that the Cauſe did ariſe out of their Jurisdifton, 
rendred after and offered to make Dath of the Truth of his lea. | 

was up. Mou it was ſhewed, that he tendefed the] lea after the Court was 
; Vent 88, Up, whereas it ſhould be in propria Perſona, and in Court; and tho 
181, 333- Ant Aſſidavit was offered here of the Truth of the Plea, and one Tur- 
—_ #4 ners Caſe, 4 Jac. 2. wag quoted out of Lutwyche, where a Pꝛohibition 
"Sid a6 had heen granted upon ſuch an Affidavit here above without Dath of 
2 Mod. 197. it below: Pet per Powell, Powys & Gould, abſente Holt, Ch. Juſt. 
2 100-230 tbe Rule was diſcharged; foz in all Pleas that ouſt a Court of Ju- 
ought to be łigdidtion, whether inferiour o2 ſuperiour, there muſt be Dath in that 
IN very Court of the Truth of the Plea. ; 


1 Vent. 181. 


a | Cragg 
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Cragg verſus Bowman : 


At Nif-prins, coram Trevor, Chief Juſtice de Banco. Vide 1 Salk. 
| | 113,116,119, 
1 Keb. 69, 


A Feme Covert had parted from her pusband by Conſent, who! 7. 1 
allowed her ſeparate Maintenance, and came from Beverly in * Sid. 109. 
Yorkſhire, where the Hugband lived, to London: Where living in pa cue 
Wultery, ſome four Pears after ſhe became big with Child; and in fer erden 
that Condition comes to lodge with the Plaintiff, who did not fully Ae. 
appear to have known any Thing of the Matter, and lodged and z ene. 
boarded with him fo2 nigh a Twelve-month ; he was likewiſe at the ⸗owea, 
Charge of her Lying in. Now the Aion was brought again the en 4- 
Þusband fo2 this Debt; and all this Matter appearing on Evidence, runs her Huf.- 
the Chief Juſtice ozdered the Plaintiff to be called: Foz he ſaid, That tp into 
though the Husband be bound to pay the Wife's Debts foꝛ her realon⸗ 

able Pꝛoviſion, pet if ſhe parts from him, eſpecially by reaſon of her ie ch 
Pisbehabiour, as here it muſt be pzeſumed the did, the living in Adul- J l © 
tery after the Separation, and he allows her a Maintenance, he ſhal{4!! be char 


never after be charged with her Debts, till a new Cohabitation, . n. 


a RE | 116, 119. 
Note, Here the Woman lived very decently and modeſtly all the * Keb. 96. 


white ſhe was in the Plaintiff's Houſe z and alſo it was pꝛobed, that 34 , 
her Maintenance was duly 7 her. © 42g, ace, 
4.36 IB4 348) 1 297 2 | - Lot 171. 


Popley verſus Aſbly. . 


I» E Defendant being a Captain of a Ship, took ſeveral Goods C:ptain of « 

fo2 the Ale of the Ship from the Plafntiff, who ſent his Ser. dab cates x 
vant with a Vill to him fo2 his Money. The Defendant oꝛders the gives > Note 
Ser vant to wzite him a Receipt foz the Boney, which he did, and upon » chica 
- thereupon he gives him a Note upon a third Perſon, payable in two “derte 
Months. The Maſter ſent leveral times to the third Perſon to pꝛe⸗ che Note was 
ſent him the Note, but could nat get Sight of him within the Time dus nd che 
at which the Money was papable : The Party bꝛeaks, and now this — — Ses. 
Aion was bzought fo2 the Money againſt the Captain. All this ap- 
pearing on Evidence, and that the Captain went to Sea next Day 
_ he gave the Note, the ſaid Chief Juſtice direxed fo2 the Plain- 


And per ipſum, It a a Man gide a Note upon a third Perſon in Pap-.TheReceiver 
ment, and the other takes it abſolutely as Payment; pet it the other geace to get 
knew the third Perſon breaking, 02 to be in a fafling Condition, and ſuch — 
the Receiver of the Note [uſes all reaſonable Diligence to get Pay- "7-15 
ment, but cannot, this is a Fraud, and therefoze no Payment, Und a Fraud ia 
here was no Laches in the ]laintiff; fo2 the Party failed before the - Coptain, 
Money was payable, and the Captain was gone to Sea, ſo he could 
not come back to him to give 2 But ik a Man 3 1 

| 2 » IE 
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Note, and after it is payable. makes no Demand, and that he might 
be paid if he had been diligent enough, there if the Party, on whom 
the Note is, fails, it is at his Peril that took the Note. 


$. C. 2 Salk. Graves verſus Blanchett. 

696. | 5 1 8 
Words ſpo- IN Caſe fo2 Wlows, the Plaintiff declared fo2 Mods ſpoke at ſebe. 
* ſeve- ral Times: Che firſt were, She is a Whore, and has had a Ba- 
Defamation ſtard by her Father's Prentice; alledging a. Colloquium: The Other, 
of young Thou art a Whore, and hadſt a Baſtard by. your Father's Prentice; 
2 * 4 quorum quidem aliorum verborum propalatione, &c. ſuch a one 
intire Dama- Who courted her fo2 a TUife, and was ready to marry her, fell off: 
pes, che firt Gerdick, and intire Damages, and moved in Arreſt al Judgment, 
being action that the firſt Moos were not adionable, the ſpecial Damages being 


able, Se. tied up to the latter (lows by the Wow aliorum. {7} BSE 


And per Cur', Ik it were res nova, it were reaſonable to make the 

firſt TUows aftionable, fo2 no greater Pisfoztune can befal a young 

Woman, whoſe TUell-doing depends upon her having a good Hul- 

Vid. Antes, band, than to be reputed a Thozet But the Authozittes are too 
vid. Vent i. Many and great to run counter to them; and the Keaſon of them is, 
2 2 395. that Foznication is a Spiritual Dffence, not puniſhable at Common 
% Law; and Adion ſhall not lie fo2 charging one with an Dffence of which 
the Law takes no Notice, without ſpecial Damages; and if Anne 
Davis's Caſe had been purſued, as it has been conteadifed, it would 
do: And there was a Time when Hereticks were put to Death, yet 


it never was afionable to call a Man a Heretick : And Judgment ar- 
reſted, viz. Quod Quer nihil cap, G. 


x Cro. 436. 


1 


Harvey verſus Broad. 


626. | i bbs ; 3 
vid Poſt: 9, TUdgment was by Default in the Common Pleas, and TUrit of Er- 
„e ro2 of it there; and upon the general Erro; alligned, it was 


quiry return. ſhewed, that the TUrit of Inquiry was returnable Tres Trin', which in 
1 Fat happen d to be Sunday the 14th of June: The Writ was return 
. Swnday, ang EXECUTED the 14th of June ult* præterit', which muſt be a Pear before. 

e right . | inn! 1 5 ? bes) and 4 

Froin-dey- Per Cur), A CUrtt of Inquiry may be executed on the Day on which 
41, 81. it is returnable, - and the ult' præterit is but a Miſtake, the Return be- 
ing made after the 14th Day ; and the ult' preterit' was intended to 
_ go tothe Oay, and not to the Pear, and therefoze you may amend it 
in Common Pleas: But what is fatal, is, that Tres Trin' is the Sun- 
day, and right Eſſotn-day of the Term; and though the Efſoins be 
kept on Monday, pet a CUrit returnable Tres Trin', when that falls 
on a Sunday, though the Return be kept on the next Day, cannot be 
executed on the next Day, and therefoze Judgment was revers'd niſi. 

Vid. Poſteag?; „ Sis... | ni bo 75 Col 
11 1 2 | C 


4 


, 
* 


UU 
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Cole verſes Turner: 


Coram Holt, Ck. Juſt. at Nifi-prius. * 


PON Evidence in Treſpaſs ko; Aſſault and Battery: 

4 Holt, Ch. Juſt. declared, 1. That the leaſt touching of ano whe ac 
ther in Anger is a Battery. 5 | | ſault, Ge. 
3. A two oz moze meet in a narrow Paſſage, and without any tern 
Atolence o2 Ocfign of Harm, the one touches the other gently, it vid. pon 
will be no Battery. n e - a 
3. If anp of themuſeUtolence againſt the other, to koꝛce his Way : Keb 5 
in à rude inoꝛdinate Manner, it will be a Battery; 02 any Struggle 
about the Paſſage, to that Degree as todo Þurt, will be a Battery. 

Vid. Bro. Treſp'. 236, 336. 7 E. 4. 26. 22 Aſſ. 60. 3 H, 4. 9. 


Note, It was in Aﬀion of Battery by DHusband and TUite, fo2 a 
Battery upon the Hugband and ite, ad dampnum ipſorum; and vid ante +7. 
though the Plaintiff had Uerdi#, yet the Chief Juſtice ſatd, Þe Gould 


never have Judgment: And Judgment was after arreſted above up- 
OT CRORE "7 


dd Turner verſus Nurſe. 


wo 4 


* 


Note. A N Ower of the Court of Chancery is not to be given in Where an 

5 Evidence, without pꝛoducing a Copy of the Bill on which ace rng. 
it was made; and a Commiſſſon. out of Chancery to abut and bound jon of Cher 
certain Land, return'd and acquieſced under, and an Enjoyment accozd- = is no Exi- 
ingly, is good Evidence of the Land lo bounded's being rightly bound: 

z but a bare Commiſſion; return'd without moze, is no Evidence 

* ail. Vide 1 Salk. 278, 286. 2 Salk. 555. Fareſl. 129, 141. 

Per Cur', It a Man either by Gꝛant oꝛ Pꝛelcription has Right to Privilege of 
CUreck thꝛown upon another's Land, of neceſſary conſequence he has u Groncee 
a Right to a Tay over the ſame Land to take it; and the very Pol⸗ for Way to 
ſefſon of the TUreck is in him that has ſuch Right befoze any Set- & : 
lure : Oziginally all Wrecks were in the Crown, and the King has pg 2. 


| | | Poſt 163. 
a. Right to a Way over any Man's G2ound fo? his Wreck ; and the » Ro. Ab. 6e. 
ſame Puvilege goes to Gzantee thereof. Noy. 9. 
| | S. C. 1. Salk. 
Netter 5 . Hale verſus Claro. 266, ; 


| Vide Fareſl. 

T was a UWrit of Erro2 of a Judgment in the Pdlace-Court, and jazgmentre- 

„ Gariance between the Plaint and Declaration, viz. That the verſed upon 
Plaint was enter'd at the Suit of C. F. generally, and the Declara- p Cd 


| Palace. Cour 
tion was C. E..Eſq; So that the Plaint was in his own Right, and for 5 
the Declaration as Executoꝛz: This was alllgned fo2 Erroz. | rn 

Per Declaration. 


* 


— — — — — 
"-# 


150 Term. Paſch. 3 Annz, in B. R. 


Ar, Ir after Per Cur', It this Uariance had been in a Recodd certified from the 
Verdict. C. B. between the D2iginal and Declaration, where the ODziginal is 
only by way ob Recital, the Party might alledge Diminutton, and 
have the right Oziginal if any certified : But the Difference is between 
inferiotur and ſuperiour Courts, fo2 no Diminution can be alledged 
of a Recow removed out of an inkeriour Court ; but the Court muſe 
take it as they find it at firſt, and this Gariance is fatal ; and Want 
©. wenns ak a Plaint in an inferiour Court, is like the cant of an Oxiginal in 
rag eg d ſuperiour Court, and therefore curable by Ger dick: So, if there had 
contra, been a Uerdit in this Caſe, the Quellſon would be, CUhether we wou d 
Jo, 32+ not look upon a Plaint in another Action to amount to the Want of 
Vide Hob. à Plaint, and {6 aid it by the Werdiit ? But it being not after Gerdi, 
15 135, that Matter falls not under Conſideration. Et per totam Cur” jud 
a bs C4 


White verſus Bodinam. 
S. C. 2 Salk, 4 3 
629. | 


Covenant for Ellee fo2 Pears bꝛings Covenant againſt the Lefſoz, declaring up. 
a oy on a Demiſe and Covenant fo2 quiet Enjoyment, and aſIgng 
dane eds for Breach, that the Lefſo2 did enter upon him, and ouſt him of the 
he entered ro Pꝛemiſſes: The Defendant pleads, That he enter'd to diſtrain fo2 
fine, © Rent arrear, abſq; hoc, that he did ouſt him de Præmiſſis. To which 
oufer .Plain- the Plaintiff demurs, thinking the Traverſe ill; becauſe if he hay 
300 d-muri, ouſted him of any Parcel of the Pꝛemiſſes, he had a good Cauſe of 
Delendent. Aion ; therefore he ſhould have traverſed, abſq; hoc that he ouſted 
Vide Vaugh. him of the Pꝛemiſſes, oz any Part thereof. FIX 

. But per Cur', The Plea is well enough in this Caſe ; fo? if the 
3 Cro. 914 Plaintiff will join Iſſue upon the Matter of the Traverſe, and pꝛove 
75und-177- Ouſter of any Part, the Mue' will be foz him. And the Court took a 
r Vent. 252. Ofverſity between pleading of the General Iſſue, as in Debt you muſt 
Lat. 105- plead, Non debet nec aliquam inde Parcellam, and a Special Iſſue 
3:3. * as this is. 3 Cro. 83, 84. Robſert v. Andrews, Dyer 115. And 
1 Inſt. 282, Jad* pro Defend". & 1337 36 nn ' ita 


Hob. 53- 93 03 7 | | 
TY Domina Regina verſus The Dutcheſs of Bacllem, Sir Jobs Buck- 
358.  - mall, my Lady Anne Franllin & 4, Tenants of Lands, now or 


Fareſl. 91. heretofore Part of the Manor of Delemore in Hertfordfhire. 


vid Poſt * T a Trial at Bar upon an Jnfoznation, fo2 ſuffering a common 


55, 397 J Byidge to be ruinous, and out of Repair, theſe Points were 
do ſuffer- reſolved by the whole Court: | 1 a ; | 


ing a Bridge . | | 
8 of 1. I a Yano? be holden by the Service oz Tenure of Repairing 
a B2idge, Highway, &c. and Part of it be after ſevered from the 
Manos, pet the Charge oz Service (hall: tun with it; and every = 
9 ; 


ld... wt. _— 
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of the Alienees, ok ever ſo (mall a Matter o2 Parcel of the Demelns 
o2 Services, is anfwerable to the Publick fo2 the TUhole, and are 
contributary among themſelves; 

2. Tf a Yano? be holden ofthe King by Knights Service, and the 
Lo2d ſince o2 befoze the Statute of Quia Emptor' terr', aliens Patt 
of the Demelns, Alienee ſhall hold by Knights Service. 

3. Ik the Lo of a Yano? grants a Kent-Charge thereout, and „ent charge 
— Part of the Demeſns, the Alienee ſhall hold it charged with the ö 

ent. | 

4. Upon Alienations, o2 Severance of Parcel of the Banoz, the 
Loꝛd may agree to diſcharge the Land of the Repairs ; but that only 
binds himſelf, ans ſuch as claim under him, and not the Publick. 

5. A Yano? is an intire Thing, and not ſeverable. 

6. Lands once ſevered from a Manoꝛ, can never after become Par⸗ 
cel of it in Reality, but it may in Reputation; as if Lands, Part of 
a Wano?, be alten'd away abſolutely, and reptirchaſed, and an Unity 
of Poſſeſſion fo2 a conſiderable Time after. | 

7. Here a Park was Parcel of a Mano, which none can have but 
by G2ant 02 Preſcription. | 


Note, This whole Yano? was ſeveral Times inthe Crown as Part 
of the Dutchy of Lancaſter. 


Clerk verſus Dealy : 
At Niſi prius, Coram Holt, Ch. Juſt. 


TYLaintiff as Erecuto2 bꝛought Indebitat' foz Money of Teſtatoz b an Eule 


| received after his Death to the Plaintiff's Uſe, and pꝛoduced ter, for No- 
the Teſtatoz's Debtoz, who paid it, as a CUitnels ; but 1he was re- ney of Tell. 


jeed. Sete 
Per Holt, Ch. Juſt. Fo; the Plaintiff by bzinging this Atton de- Vid. Salk. 
termines the Eleſtion he had of ſuing the oziginal Debtoz, oz the 
Receiver, and allows of the Papment; but if he be nonſuited, the 
Matter is at large again, and he may ſue the Oebto2, and therefoze Evidence. 
the Debtoz ſwears to diſcharge himſelf, and by conſequence is na 8“ 
 Tlitneſs. | 286, 287, 
It appeared alſo, that another Sum of Money mentioned in the 
Declaration, was found by the Defendant in the Teitatoz's Room 


after his Death, which he took. 


And per Holt, Ch. Juſt. As to that, the Plaintiff miſtook his... 
Action; fo2 he ſhould have bzought Trover, and not an Indebit' £02 Plaincitf non- 
Money received to his Ule : And the Plaintiff was nonſuited, luited. 


| Domina 
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Domina Regina verſus Chapman, late Mayor of Bath. 


Information N Jnfo2mation was againſt him, foz making a falſe Return ta 
for falſe Re- a Mandamus, commanding him to pꝛoceed to the Election of a 
NN Town-Clerk fo2 the Cozpoꝛation, in the Room of one Buſhell. 
a late Moyer. To which he return'd, That befo2e the Arrival of the TUrit, J. 8. 
77 1 2 Salk. had been duly choſe, and ſwozn into the ſaid Office: And it appear'd 
56 ue on Evidence, That the Rinht of Election was in Thirty Tommon⸗ 
; Salk 77, 78. Council Men; that the Mapoꝛ at ſuch a Time oth the Arrival of 
Poſt 309. the CUrit, had ſummoned them to meet in oder tMhe Eleckion; that 
Twenty-cight met, that thee Candidates were ſet up, that Two of 
the Twenty⸗eight voted fo one, that Thirteen voted fo2 another, and 
the Yayo? and Twelve moze voted fo2 the Third ; that the Mayo! 
pretending to have a caſting Goice, declared his Man duly ried, 
and at another Court \wo2e him in. 

And the following Points were in this Cate ruled by Holt, Ch. Juſt. 

at Niſi prius. 
Evidence of 1. That there needs no moze Evidence to p2ove this Return to be 
this Falſe R.-the Mayo?'s, but the Copy of the CUrit and Return thereof in the 
__ Crown-Ofice. | 
EE 2, That tho upon the Conſultation the ajozity be againſt him, 
vide z sr and make a Return in his Name, yet it ſhall be taken to be his if he 
: does not come and diſavow it. 
3. That it is not neceſſary to pꝛobe a Delivery of the TUrit to the 
MWayo?, no moze than to a Sheriff in a falſe Return againſt him. 
4. That notwithſtanding, the Writ is to be delivered to the Mayo? 
as the moſt viſible Part of the Coꝛpoꝛation. | 

5. That this Aton fo2 a falſe Return may be bought againſt the 
whole Cozpozation, oz againſt any particular Member ok it. 5 

6. That the Mayo? oꝛ other Head Officer, of Common Right, has 
no Caſting Aoice; but ſuch a Thing may be by particular Conttitu · 

5 Mod. 404. tion, as by Preſcription v2 Charter. 

7. Ik there be an Equality of Uotes, and therefoze they cannot 
chooſe, upon Mandamus they muſt agree, oꝛ elſe they ſhall be all brought 
up as in Contempt, and laid by the Heels till they do agree; kon at- 
ter a Jury is (woꝛn, they ſhall be impounded tili they all agree; but 
here it ſuffices that a Majozity do agree. 

And the Bayo2 was found guilty. 


Dove 


W 
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Dove verſus Smith. 


JN Treſpaſs fo2 bꝛeaking the Plaintiff's Cloſe, and treading his Ia Treſpaſs 
[ G2als, it appeared on Evidence, That the Plaintiff had a Cloſe 44 Ching 
adjoining to the back Part of the Defendant's Houſe, which was a treading 
Publick Houle : The Defendant ſometimes uſed to ſet a Table fo? 3 bis 
his Gueſts in the ſaid Cloſe, and ſerve them there: That he often Vice ance 38, 
uſed to walk there fo2 his Pleaſure, and with others, who ſhot with 4 


Lows and Arrows there. . 253: 


| 5 Mod. 178. 

Per Holt, Ch. J. Pou muſt give Evidence of the Ualue of the 
Damages done, 02 you cannot recover, fo2 the Law goes by Evidence, 
And if in this Cale the Jury give under 40s. Damages, tho' the Lutw. :30:, 
Title of the Land doth not come in Queſtion, yet will J certify fo: . 
Coſts, fo? this is a voluntary malicious Treſpaſs, and the Statute 
is only to be underſtood of (mall accidental Treſpaſſes. And here it 22, 23 Car. 2, 
being upon a Not guilty, they could not give any Matter of Right Le See. 
in Evidence, not even in Mitigation of Damages. 


Per Cur. Ik an Attomep be well known, it is not ſufficient to re.ving 
leave a Delaration fo2 him in the Office, but it ought to be delivered _ In the 
to him, otherwiſe it ſuſſices to leave it in the Office. 1 


Anonymus. 


N Adion in this Court upon a Judgment koz Damages in the Motion be- 


Common Pleas, — 2 ” 


into Court, 


And Salkeld, now befoze Plea, moved to bꝛing ſo much into Court, { 11 
and to have it ſtruck out of the Declaration. ops way 
2 Salk. 583, 


Holt, Ch. J. Mo: You may plead Tender, and Uncore Priſt. 596, 597. 


Antea 11, 
25, 60, 101. 


But then the Counſel diſcovered that the Plaintiff below was nom 
become a Bankrupt, and no Commiſſion being out, they durſt not 
tender him the Boney, but would bing it into Court, to remain in 


Truſt fo2 him that ſhould have Right. 


Holt, Ch. J. You are in the right to take Care how you pay it vo: 
luntarily, but we cannot be Truſtees fo2 you. 


And they would make no Rule. 


x | Rich 


— li... Mw. 
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Rich verſus Doughty. 


Sheriff e, I JE was a Pꝛiſoner in the King's-Bench, and having eſcaped, 


turns a War- 


tuar, that ons was taken up on a Judge's Warrant, purſuant to the late ge, 


who had by a Parcel of People, whereof none was an Officer as the Act di- 


eſcaped out 
of K. B. was rects. 


taken upon 


8 * And Mountague having diſcloſed the Matter by Motion, the She: 
Vid. ante 22 Tiff was oꝛdered to return the Tarrant, which he did thus: That he 
63, 95, 125. was. bꝛought to him in Cuſfody of one R. and others to him un: 
5 led 3 known, by Uertue of the CUarrant ; and that he detained him in Cu. 


ſtody juxta Exigentiam Warranti præd'. 


And tho' Brotherick urged, that this Ac, being in Aid of Execu⸗ 
tion of Juſtice, ought to be favourably extended; and therekoze the 
Pziſoner being brought to the Sheriff, and delivered to him together 
with the TUarrant, tho' the oziginal taking were illegal, yet the 
Warrant being direffed to all Sheriffs, Mapozs, &c. the Sheriff at 
his Peril muſt now detain him. 


Sheriffought Pet, per Holt, Ch. J. Pe is bꝛought to the Sheriff by a Warrant 
dci bie legally executed, and therefoze it is the ſame Thing as if there had 
from any but been no TUarrant at all. And ſuppoſe the Sheriff had a Tarrant fo? 
a Conſtable. Him, and he is koꝛcibly bzought befo2e him by a Perſon that has no 
1 Authozity, the Sheriff cannot detain him by TUarrant, by grafting a 
63. le. legal Impzilonment upon an illegal one: And if he does, Falle Jm- 
pꝛilonment will lie againſt him; and he cannot juſtify receiving any 
that is bzought to him in illegal Cuſtody, and he is not bound to re- 
ceive him from any Body but from a Conſtable, o2 other Peace-Dft- 
cer, Indeed, if he asks him that bzings the Paiſoner what he is, and 
he affirms himſelf to be a Conſtable, &c. he muſt believe him, and 
make a Return accodingly; and here the Return not being filed, 


they gave him Time to amend, which he would not do. 


And at another Day, the Return being filed, the Court adjudged 
Vid. antes. it inſufficient, and granted an Habeas Corpus to bzing the Puloner 
back to the King's⸗Bench Pon. 


Foxon verſus Moſely. 


Canmme Dvenant by an Appzentice fo2 not teaching him four ſeveral 
brought by Trades in an Jndenture of Appꝛenticeſhip mentioned. The De- 
tice, Peu fendant, inſtead of craving Oyer of the Plaintiff's Jndenture, ſets 


fozth an Indenture of his own, and pleads a Perfoumance of the 
Covenants therein contained. 


2 | And 
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And upon Demurrer, adjudged pro Quer. Fo2 the Defendant can- 


not ſhew any other Jndenture, but crave Oper of the Indenture de- 
clared on. 


5 8. C. 2 Salk. 
Collins verſus jeſſot. 437, 438, 


553. 


K 4: moved fo2 a Pꝛohibition to the Spiritual Court fo? libelling Motion for + 
there to diſſolbe a Marriage becauſe of a Pzecontraf, but the Probivicion 
Libel did not ſet fo2th that it was in oꝛder to a Diſſolution, and there-{2* /b-fling 
foze the Suggeſtion was, That the Libel did not in Certainty ſhew cout, co ic. 
the End of the Pꝛolecution, as it was ſaid they ought to do, that ſolve a Mar- 


the Court here might ſee whether it was an End pꝛoper fo2 them to ese becgut⸗ 
pꝛolecute foz, F. N. B. 41. a. era. 


Holt, Ch. J. It Contract be per Verba de præſenti, it amounts to now if « 


an actual Marriage, which the very Parties themſelves cannot diſſolve Concr⸗& be 
by Releaſe o2 other mutual Agreement ;- fo2 it is as much a Marriage Ae 3 
in the Sight of God, as if it had been in Facie Eccleſiæ; with this Swinb. de 
Difference, That if they cohabit befoze Marriage in Facie Eccleſiz, Sponſalib. 
they are fo2 that puniſhable by Eccleſiaſtical Cenſures ; and if after 

ſuch Contrat either of them lics with another, they will puniſh ſuch 
Dftcender as an Adulterer. 


And if the Contract be per Verba de futuro, and after either of the or if ze 
Parties ſo contrating, without a p2evious Releaſe oz Diſcharge 1 2. 
the Contract, marry another, it will be a good Cauſe of a Diſſolution 
of a ſecond Parriage, and ok Decreeing the firſt Contrat's being 


perkecked into a Marriage. Quæ omnia tota Cur. conceſſ. except the 
laſt Point, whereof Powell doubted. 


Upon which Holt, Ch. J. added, That it was firſt reſolved in my 
Lozd Vaughan's Time, that an Action would well lie at Common 
Law fo2 B2each of ſuch an crecutozy Contract per Verba de futuro, Vide Cro. El. 
which Reſolution Vaughan totis Viribus oppoſed, becauſe the Party igen ot 
had this Remedy in the Spiritual Court, which was agreed by all. Remedy by 

But notwithſtanding, it was reſolved the Party had his Elefton *** P 
of either Kemedy, and that by bzinging Aion at Common Law, and,, 
that appearing on Recozd, the Remedy in the Spiritual Court was may be te 
atually releaſed ; fo2 now, in Lieu of a JIerfozmance of the Contract, covered. 
he ſhall recover Damages. 

And be quoted a Caſe which he remembzed had been tried at Guild- 
hall, which was an Afton fo2 Beach of ſuch a Pꝛomiſe, and upon 
Iſſue of Non aſſumpſit, Pꝛoof was made of the Pꝛomiſe. But the 
Defendant chewing that he had been ſued fo2 the lame Matter in the 
Spiritual Court, and pꝛoducing a Sentence againſt the ]Ilatnttff, the 
Plaintiff notwithſtanding this Pꝛook was nonſufted, becauſe that 
they were the p2oper Judges in the Spiritual Court whether it were Vide : Lev. 
a Peecontra# oꝛ not. | $$ 36, 606 


F 2 1 And 


5 Co. 5 1. 2. 


_—_— 
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Poſt 172. And if a Man and Woman make mutual Pꝛomiſes ok Jntermar: 

3 Lev. 65. riage in futuro, and the Man gives the Woman 1001. in Satil⸗ 

5 Mod. 411. 8 | Se | 

| fa#ion of the Pꝛomiſe, and ſhe accepts it ſo, it is a good Diſcharge 
of the Contract. 


And being ſtirred again at another Day: 


Turiſaition Per Cur. The Spiritual Court have Jurisdickon of all Matrimo⸗ 

of Spiritual nial Cauſes whatſoever, and where it appears to us that the Cauſe 

you js ſpiritual, of which in Conſequence they have Conuzance, unlels it 

ITY be by reaſon of ſome collateral temporal Matter in it, we ought not 

to pꝛohibit them. And it is no Reaſon here to pꝛohibit them, becauſe 

this may be a future Contract, fo2 Bꝛeach of which an Action at Law 

will lie no moze than when they libel fo2 laying violent Hands upon 

a ſpiritual Man, fo2 which an Aition at Law lies fo2 him fo2 the Bat- 

tery, and a Suit in the Spiritual Court koz the Jrreverence to his 
Charatter. 


And per Holt, Ch. J. There is a great Oiverſity between the 
Spiritual Court and Court of Admiralty in Reference to Suggeili⸗ 
ons fo2 Pꝛohibitions, fo2 the Admiralty has Jurisdifion in reſpet of 
via. Hob. Locality of Cauſe of Aitton, let the Mature of the Acklon be what 
79. Few it will ; and therekoze fo2 a Pꝛohibition, tho' they lay Cauſe to ariſe 
2 Salk. 553. ſuper altum Mare, yet the Party may ſuggeſt the contrary to ouſt 
them of Jurisdickion; but the Jurisdi#ton of Spiritual Court is in 
reſpet of the Nature of the Thing, viz. if it be Matrimonial o2 Te- 
ſfamentary, and therekoze, if it appear by the Libel to be of that Na: 

ture, we will not pꝛohibit them. 


Pol 27 5, And Powell condemning the Diverſity in k. N. B. 107. a. between 
| Pꝛomiſe to give 10 J. with his Oaughter in Barriage, and to pay him 
101. if he married his Daughter: Holt, Ch. J. ſaid, That by the 
firſt was underſtood 10 J. to be laid down upon the Book at the Time 

of Marriage, and theretoze it was matrimontal, | 


And Pꝛohibition dented per tot. Cur. 


Smith verſus Bartlett. 


How: the 4102 BT upon a Bond, and the late Aﬀ of Compoſition of two 
tion a Thirds in Number and Ualue of the Creditozs pleaded in Bar, 
to be pleaded. QUerting, that he was indebted to the Plaintiff in 491. the 17th 
Vid. ante 58. gf November, 1697. and did then abſcond, a Replication and Ke- 


joinder. f 
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And Acherly excepted ta the Declaration, that the Abſconding 
ought to be averred on the 1ſt of October, being the Time on which 
the Sellion begun, and to which the Ac as to this Part relates: 


And this appears plainly by the Moꝛd have in the Clauſe of Abſcond- 
ing in the Statute. 


Et Jud. pro. Quer. 


Famſhaw verſus Morriſon. ©, $.C.!r Salk. 
| 208. 
2 Salk. 520. 


Hill. 3 Annz, in B. R. Poſt 197. 


Adgment was in C. B. upon Sci. fa. on a Recognizance by Bail, 
upon a TArit of Erroz, uod the original Plaintiff ſhould haveJ=dgment 
Execution upon the Recognizance, Et quod recuperet damna ſua, which ES 
he had ſuſtain'd Occaſione Dilationis Executionis. And the Exception taken by Bail, <<. 
was, that the Court had no Power to award Damages fo2 Delay of*®* 59. 


Execution, but they ſhould give him them fo2 Coſts of Suit. 


Per Cur. Damages generally include Coſts, which Cod [Coſts] 
pꝛoperly ſignifies Coſts of Suit, and Delay of Execution is p2oper- 
ly Damage, viz, the being ſo long out of his Money, which the 
Court uſed fozmerly to aſſeſs, by allowing the Party the lawful In⸗ 
tereſt: So Damages of Delay of Execution, and Coſts of Suit 
upon the Statute, are very different, and to be aſſeſs'd by different 


Meaſures, and the Statute gives only Coſts of Suit againſt the 3 J.c. 1. c.. 
Bail, &c. 


% 


Ideo, per Omnes, This is Erroz, Vide tamen 2 Cro. 420. 


Rowſton verſus Combat: 


Ndebit. aſſumpſit fo2 Goods ſold and delivered: Defendant pleads 1 
Quod ipſe ad Nar' przd' reſpondere non debet, quia there is ano- pending, ill 
ther Action pending ex eadem Cauſa in C. B. pleaded. 


Per Cur, This is not a Demurrer to pour Declaration, 02 eur 
Plea in Bar, but in Abatement of the Declaration; and reſpondealt 
| ulterius was awarded. F 


Fo? Pleas of other Action pending in Bar oz Abatement, Vide 6. 
Co. 7, 8, &c. Ferrars Caſe. 5 Co. 7. b. 32, b. 4 Co. 39, 40. Cro. El. 668. 
Lat. 193. Mo. 458. 2 Vent. 168. 2 Mod. 2. 1 Lut. 41, 42, &c. Hob. 


138,139. : 
Gil- 


— 
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S. C. Salk. Gilbert verſus Parker & al. 


629, 630. 

Replevin for R Eplevin fo2 taking the Plaintiff's Cattle in ſuch a Place. De⸗ 
Ce. kendant makes Conuzarice as Servant to G. P. who was ſeized 
Joſtification Ok the Place where in Fee, and juſtifies the Taking Oamage-feſant, 
—_— The Plaintiff in Bar of the Conuzance alledges, that he Himſelf 
Vid-o Co. Was leiled in Fee of a Third Part of a Boiety of a Fifth Part of 
66,1122 the Place where, and juſtifies putting in his Cattle, abſque hoc that 
Le, d, the Defendant's Maſter was ſole ſeiſed thereof. To which there is 


In. 17), a Demurrer, of which Brotherick aſſigned fo2 Reaſon : 


and 1316. 


"3, 59% 1, Thae the ſole Seiſin here is not alledg'd, and therefoze not 


traverſable. | 


2. This Plea confeſſes and avoids our Title, and fo2 that too it is 
not traverſable. 


- He agreed, That whatever is neceſſarily implied in the making a 
Title, may be traverſed ; fo2 if it be neceſſary, the Plea will be bad 
without it be intended; and if it be neceſſary, and fo2 that intended, it 
may be traverſed as a neceſſary Part of the Title : And a Conuzance 
is in Nature of a Declaration, whereby one makes Himſelf a Title 
to diſtrain. And here the Plaintiff ought, to lay that we have no Sei⸗ 
ſin at all, oꝛ toſhewthat he has Right to put his Cattel there by ſome 
Title eonſiſting with ours; but now he bzings in his own Title by 
wap of Jnducement, ſo that we cannot traverſe. And he offered to 
. hew a Diverſity between an Avowzp upon a Title, and Conuzance 
| 02 Avowzy fo2 Damage-feſant ; fo2 if one avow fo2 Rent, he mult 
Vid.Poſt223. ſhew his Title and Tenure in particular, and there the Defendant 
— traverſe. any Port of what he had ſet out; but to avow fo2 Da- 
8 mage ⸗keſant, it ſuffices upon the whole Matter that a Title appear 
2 Vent. 228. ko; him to diſtrain, tho' not exactly agreeing with what he ſet out; fo? 
Hutt. +20. there the Plaintiff muſt ſhew the Tking unjuſt, by making himſelf 
Title, 02 by utterly deſtroying the others. Vide Hob. 72. Mo. 863. 


How the Holt, Ch. J. You ſet out a Seiſin in Fee, and nothing moze need 
Plaintiff be traverſed, And here he might have ſaid that J. S. was ſeized, and 
1 derive Title under him, abſque hoc that you were ſeized ; oꝛ that he 
Tide, and WAS Tenant in Common with you, abſque hoc that you were ſeized 
traverſed. Modo & Forma, and it had been well. Vide 3 Cro: 795. Defendant 
N juſtified Diſtreſs, fo2 that A. being ſeized of the Place where, furren- 
9 © Dderdit to him and two moze, who died, and conveys to him as Sur: 
vivoz, whereby he became ſole ſeized. Plaintiff replies, conkeſling 

the Surrender to thꝛee, the Death of two, but that one ok them 

befoze his Death ſurrender'd his Share to him, abſque hoc that the 
Defendant was ſole ſetzed, and adjudged good on Demurrer. Winch 7. 

2 Mod. 6. Jn Treſpaſs the ſole Seiſin is traverſed, tho' but a Sei⸗ 

ſin in Fee generally be alledged: And where one alledges Seiſin in 

himſelf generally, it will not be enough koz another to alledge 1 5 

I elt 
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ſelf to be a Tenant in common with him, without traverſing the ſole . 
Seilin, fo? it is not a Conkelllon and an Avoldance. And if here he 1 1 
had replied, that J. S. was ſeiſed in Fee, and make Title under him, 
abſque hoc that the Defendant was ſeiſed Modo & Forma, and up: 
on Tſſue the Defendant were found ſefſed of a Moiety only, it would be 
- againſt him; fo2 he avowed as one ſole ſeiſed, when it ſhould be as big 

Tenant in Common. And where Dy. 280. is objeed, 1. The Court deren co 
were divided upon it. 2. There may be a Difference between Co- parceners 
parceners and Jointenants, and Tenants in Common ; koz the two and ag} 
firſt are ſeiſed per my & per tout, but the laſt have ſeveral Seiſins, Tante in 
and here to introduce his Traverſe, he muſt make himſelf ſome Title, Common. 
to enable him to controvert with the Dekendant. And there is no 
Difference between Avowzpy and Juſtification, as was urged; fo2 in 
both, ik the Party ſet fozth a Falſity, he is bound to maintain it. 


Et fic per totam Cur. Jud. pro Quer. niſi. | 2 or 
Note, As Authozities were quoted at the Bar, 1 Ed. 4. 9. 37 H. 6. 

31. Br. Traverſe 142. 21 Ed. 4. 65. b. 32 H. 6. 2. b. Keil w. 27. 1 Lev. 

78. ; | 
And though it was ſaid by Brotherick. that by 1 Ed. 4. 9. it was 
agreed, that laying a Seifin generally.in a Declaration did not im- 
p92t a ſole Seiſin, as it would in a Bar, Repl', &c. and that an 
Avowz was no more than a Declaration. 


Ideo Holt, Ch. Juſt. ſaid, An Avowzy was a Declaration, and moꝛe. 


Parkins verſus Chatherton. 


EBT upon a Recognizance by Bail in this Court, and the mon 
Declaration ſets fozth, That the Plaintiff in Michaelmas Term Form of de- 
obtained Judgment againſt their Pꝛincipal, and that in Eaſter Term 1 
befoze the Defendants became Bail by Recognizance conditioned, &cc. s gent 
in Placito przd'. And to this it was objefted, that it did not alledge che Bail. 


that there was any Aition pending in Eaſter Term. | 1 
But per Cur. Tt is well, and the common Fo2m in Sci. fa. fs ſo * Wy 
ideo it will be as well in Debt upon the Recogntzance. 
Jud' pro Quer. 
Harvy verſus Broad. Vide ante 148. & poſt 196, 2 50, 251, &c. 8 3 


626. 


W Rit of Enquiry was returnable Tres Trin', which happen d to 1e. War mey 


be on a Sunday, ſo that the Eſſoins were kept on the Monday; pot be 8. 
the Mrit is returned to have been executed the rath of June, which eRerarn 1. 
was the Day after the Return, viz. Monday. And tho', per tot. Cur. gel, it halt 
without Doubt a (Urit may be executed on the Day of its Return, "beg next 
vet ff that Day be ſuch a Day as it cannot be legally done on, they 


thall 


60 Term. Paſch. 3 Annæ, in B. R. 


Vide Antes, ſhall not do it the nert Day ; And the Calendar is Law, of which we 
1 as Judges muſt take Notice, and ſuch a Fault may be aſügned foz 
Poſt 252. @CErto2 Ore tenus at the Bar: And the Oiſtintton in the Books that 
we ought to take Notice of immoveable, but not of moveable Feaſts, 
fs vain, fo2 we know neither one no2 the other, but by the Almanacks; 

and we are to take Notice of the Courſe of the Moon. 
But at the Jmpoztunity of Hall, Ser jeant, they gave Time to ſpeak 
to it upon this Point, viz. Whether it not being allign'd on Recozd, 
but only Ore tenus, the Court were bound to take Notice of it? Vid. 

poſt 196. & ante 148. | 


Mev "Lg EBT upon a Bond fo2 Perfozmance ok an award, ita quod 
Poſt 176. it were made and ready to be delivered to the Parties, oz ſuch 


Debt upon of them as ſhouid defire it by ſuch a Day: Null Award pleaded, and 
— > N. a Parol Award ſet out, and avers, T hat it was ready to be delivered 
ward, he to the ſaid Parties: And a Demurrer ; fo2 the TWozds, ready to be 
us delivered, per Brotherick, neceſſarily impozt, that the Award was to 
pleaded, and habe been in MUriting; and he quoted a Cale in the Common Pleas, 
Parol Award Trin. 10 Regin' int” Wood & Ard iſt, in the very Point: And inſiſted 
ſer out, 12) much upon Hungate's Caſe, 5. Co. 103. where the Condition of the 
vered, C. Perfonmance was, Ita quod Arbit' fiat & deliberetur utriq; partium, 
there being two Defendants; and held, that a Delivery to one of 

them was inſufficient , yet if it could de a Parol Award, a Publica- 


tion of it to both would be ſufficient. 


to 17 Salkeld contra. Parol may be delivered as well as a TUriting; as 
aware in common Parlance to deliver a Yefſage, to deliver himſelf well; 
as well as a When a Man expꝛeſſes his Thoughts gracefully : And Delivery is to 
Writing. he underſtood, ſecundum ſubje&am materiam ; if it be ofa TUriting, 
it muſt be a manual; if of a Parol Matter, it muſt be an ozal Delt- 
very: And relied on Dyer 218. Pl. 5. Co. Ent. 126. full in the Point; 
and 3 Bulſt. 311. Capell v. Rogers; and that Benloe's 97. which ſeems 


to differ from Dyer, is very obſcure in his Repozt of the Cale. 


Holt, Ch. Juſt. There are two diſtin# Things to be done: 
1, The Making: And, 2dly, To be ready to be delivered: Ik it had 
been, ſo as the ſaid Award be ready to be delivered, it might be well: 
a Antea Tf it were in TUriting, it would ſuffice to ſay, That it was made; 
: Cro. 541, fO2 what is made in Writing, then is ready to be delivered, becauſe 
then it is deliverable : But the Queſtion is, Whether a Parol Award 
be p2operly deliverable ; oꝛ whether we ſhall not under ſtand the Mean- 
ing of the Tops, ready to be delivered, to be a Delivery in CUri- 


ting? And he and the Court ſeemed clear it ſhould be ſo underſtood. 


But another Day Holt, Ch. Juſt. having ſeen the Caſe above in 
ee Di Dyer, and the Reco2d of it in Co. Ent. ſaid, They were very ſtrong 
obe delivered] Authozities fo2 the Plaintiff, and that the Award might have been 
e. un made behind the Parties Backs, and delivered, viz, pꝛonounced wn 
; dag anal 
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again to their Faces; and if ſo, what may be delivered, may be re- 


py to be delivered : And that the Caſe, as it is in Bendloe's, had net- 
ther Head no2 Tail to it. nts 


Powell. It the TWows had been only, ſo as it be made and deti- 
vered, J would take Delivery to be only to give the Parties Notice 
of the Award; but ready to be delivered, J think muſt be a Delivery 


in Writing; and if Iſſue were taken upon the Readineſs of Delivery, | 
how ſhould it be tried ? 


* 


Holt, Ch. Juſt, Ik it were res nova, J Gould be apt to think ſo 
too; but when J find fo clear an Authozity in the Cale, and ſome 
Reaſon fo2 it, J cannot depart from it: And ſo ſaid Gould; but they 


would be well infozmed of the Cale quoted lately in the Common 
Pleas, and no Rule was given, Vid. poſtea. 


Holmes verſus Hall: Vide 1 Salk. 
24, 27» 28. 


At Guildhall, at Niſi prius, Coram Holt, Ch. Juſt. N 569 
Ndebit' Aſſumpſit by Executoꝛ, fo2 ſo much Money of Teſtato? re- 4 477 
ceived by the Defendant to the Ale of the Executoz, by Executor, 
The Evidence was, That ſome IUritings of the Teſtato2 came to tn 
the Defendant's Hands, which he would not deliver up to the Execu⸗ received to 
to2 ; who, to get the TUritings, gave him ſo much Boney, where- 3 Exe- 
upon he pꝛomiled to give up the TUritings, but after refuſed, ; 


And Serjeant Darnell objefed, That thePlaintifmiſtook his Aion; % That 


fo2 he ſhould have bzought Caſe upon the ſpecial Agreement fo2 Mon-Piociff had 


delivery of the CAritings. ae hi 


Holt, Ch. Juſt. If A. give Money to B. to pay C. upon C.'s gibing 
MUritings, &c. and C. will not do it, Indebit' will lie fo2 A. againſt B. 
fo2 ſo much Boney received to his Uſe ; and many ſuch Actions have 
been maintained fox Earneſts in Bargains when the Bargainoz 
would not perfozm,and foꝛ Premiums fo2 Jnſurance when the Ship, &cc. 
did not go the Gopage: But it has been held, it would not lie fo? 
Money paid upon an uſurious Contrat, becauſe there it was not in⸗ 
tended it ſhould be repaid, oz any Thing done fo2 it. Indeed, theſe 
Caſes have been carried too far, viz. Indebit fo: Money receiver 
to Ale, and no Body would moze willingly check them than J 
would ; therekoze it ſhall be ſaved you ff you will, but J will not non⸗ 
* fuit the Plaintiff: But it appeared on the Evidence, that the Defen- 

dant pꝛetended to the Money as due from the Teſtatoꝛ, and would not 
deliver the TUritings without Payment, and that the Money was 
given in Satisfation of the Debt: So it was clear againſt the Plain⸗ 
tiff, and he wag nonſuited, 


3 And 


bt 
238 
1 
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And Darnel quoted a Caſe, where he ſaid, One had undertaken ta 
obtain a Pardon fo2 another, and to that End got ſeveral Sums of 
Money from him, but had not got the Pardon; and an Indebit' fg 
Money to the Plaintiff's Uſe bꝛought, and yet the Plaintiff had been 
nonſuited befoze Holt: Thich Holt, Ch. Juſt, utterly denied, 


S. C. 1 Salk. - Langford werſus Adminiſtratrix of Tyler. 


113. 


Azainſt Ad. I» E Defendant, now Adminiſtratrix to Tyler her late Husband, 
aw egy as 1 fn his Life-time uſed do deal in Tea, and ſold four Butts of 
Tlusbends Tea to the Plaintiff at ſo much per Pound; who took one awap, pay: 
Life-rime ing fo2 it, and 50 8. over to go towards Payment of the reſt. Ihen 
— = ſhe came fo2 the reſt, Uendo2 would not ſtand to her Agreement; and 


ſelling Tes, Action bꝛought, and two Counts, one upon the Agreement, and the 


4 1 other Indebit fo2 508. received to the Plaintiff's Ale, 


made. ä 

T hele Points were ruled by Holt, Ch. Juſt. 1. Jf Husband and 

like cohabit, and Wife deals ſeparately, her Contrafs ſhall charge 
the Husband, fo2 Cohabitatiou is ſufficient Evidence of Motice. 

2. Ik Bargain be made, and Earneſt given, without an erp2eſs 
Agreement that Payment is to be made at a certain Time, the Mo⸗ 
ney muſt. be paid befoze the Goods be removed. | 

3. A Demand of the Goods without a Tender of the Boney, is 
votd, becauſe it is not purſuant to the Intent of the Bargain, and 
the Earneſt is only to bind the Bargain. 

4. After Earneſt given, the Aendoz cannot ſell to another; but if 
Uendee does not come to pay, and take the Goods, Uendo2 ought to 
come and requeſt him to come and pay; and if he does not come in 
convenient Time, the Agreement is diffolved, and then he may ſell. 


More verſus Rowbothom. 


urin e QEveral Part-Dwners of a Ship, ſome- whereof were againſt 
Admirzlry rok) Fraighting her; but by a Courſe in the Admiralty in ſuch Cale, 
2 "ou fo2 Advancing of Navigation, they decree, That the Majozity ſhall 
Ship, and P2EVatl and freight, they giving the difſenting Party Caution foz their 
there afrer- Parts of the Ship againſt all Riſques; which was done here, and the 
3 8 Ship being loſt, the Caution were libelled againſt, and Sentence gi 
vip being ven in the Admiralty: And now Prohibition was moved koz, ſuggeſt: 
loft. ing, that the Caution was given upon Land, and that all Batter ol 
- P2operty is to be oꝛdered by the Common Law only: And the Court 
ſeemed ſtrong, that they had ſuch Power; and ik ſo, by conſequence 
they have no Jurisdiction over the Caution as incident thereunto : 
Yet it being Matter of Conſequence, and never pet determined, they 
granted a Pꝛohibition, and direcked them to declare accowing to their 
Vid. Hob. 29. ©Ug geſtion fozthwith : And though it be after Sentence, pet ik they 


bad no Jurisdiktion, Pꝛohibition ought to go: And fo it was ruled. 


2 | Domina 
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Domina Regina verſus Inhabit' de Cluworth. 4 ＋ . 


DE 2 were indiXed fo2 not repairing a common F oot-way, and Submiſſion to 
| ſubmitted by pleading guflty 3 and the Court, befoze they would u 199i8- 
ſet a Fine, would be certified by ſome of the Juſtices of the Peace of — * 
the Meighbourhood that the Map was ſufficiently repatred, which common 
they did, | | Highway. 

. 
Per Cur', It one be found Mot guilty upon ſuch an Jnditment, he 


is quit fo2 being fined; but a Diſtringas in infinitum ſhall go to the 
Sheriff againſt him till he certify that the TUay is repaired, | 


And per Holt, Ch. Juſf, Ik one has Land adjoining on a Naviga- vide ante 3, 
ble River, every one that uſes that River has, if Occaſion be, Right 49 

to a May by Baink of Water over that Land, o2 farther in ik necel⸗ -5 4 3 Hb 8 
ſary : Jf a Man by Peeſcription be bound to repair a Tap, he is not © 7. 
bound to put it into better Repair than it has been in Time out of 
Mind bekoze. A 


Sexton's Caſe. 


Ominiliratrix owing Boney to A. as ſuch, but nothing in her Adminiftce- 

{A own Right, was arreſted by him by a Writ, without naming g 2, 5** 

her Adminiſtratrix; and ſhe being thus under Arreſt, gives a Mar- gives a War- 
rant of Attomey to confeſs Judgment: TUhereupon Judgment being 3 

entered, and her Goods taken in Execution, and all this appearing by 3 Jus: 
the Baſter's Repo2t, though there had been an Attozney by at the ere- Terror of 

 cuting the Tarrant of Attozney, the Judgment fo2 Jrregularity was 1 ” 


ſet aſide, and Reſtitution awarded; fo2 ſhe was in Cuſtody without : S. ik. ;99, 
any Foundation, and under that Terroz gave the Warrant, Per Cur'. 400. 


Fareſl. 115, 
139. 


Queen verſ#s Inhabit' de Newnham Murrey, 


-A MN Oder of Juſtices was, Whereas Complaint hath been made Order of 
to us by the Church-wardens, &c. of A. that B. came to ſettle 1 

in ſuch a Pariſh contrary to Law, therefore they ordered him 6 

another Place; and quaſhed fo2 want of Adjudication, that he was 

likely to become chargeable, Vide 2 Salk. 478, 479, 491. 


Domina Regina verſus Gold. S. C. 1 Salk, 
| 1 
E was indicked, fo2 that one A. a poo? Bop being ſet out to him 9 Ky 
as an Apprentice, purſuant to the At of Parliament, he Vi & for a poor 
Armis refuſed to pꝛovide fo2 him, and moved to quaſh it: 1 
P 2 r. Mn p7%s 
Poſt 164. 


— 
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* 


1. Becauſe it was not a Matter indidable. 


2. Jn caſe it be indixable, there ſhould have been fürſt an aApplica⸗ 
tion to a Juſtice of Peace, and after an Appeal to the Seſſions, and 
then perhaps foꝛ Diſobedience to ſuch Oꝛders an Jndittment would 


lie. 


3. It is laid to have been Vi & Armis, which is abſurd, it being 
ko a Nonfcazance. | | 


— 


. 
Per Cur”, Ik this had been the Caſe of a common Appzentice, an 

Indickment would not lie: Indeed fo2merly it has been held gene: 

»jas Cf:, küllh, and by all the Judges in Pyne's Caſe, That the Juſtices could 


; Keb. 628, not compel a Man to take an Appzentice upon the Statute; but ſince 
686,854,516. the contrary Opinion has pꝛevailed: And then when we allow them 
= el ſich Power, of neceſſary Conſequence we muſt allow an Jndiftment 
: Sid. 99. 02 Difobedience to their Dzders, either in not receiving, 92 receiving, 
1 3415. 67- and after turning off, oz not pzovidiug fo2 ſuch Apprentice. And tho 
Ray 6;. © An At of Parliament preſcribes an eaſier Way of pꝛoceeding by Com. 
Show. 76. plaint, as is urged, pet that does not hinder an Indickment; and 
Mod. 27%-tho' the Vi & Armis in this Caſe be abſurd, pet it is only Surplu⸗ 


in (age, which will not vitiate, and refuſed to quach it. 


here, Surplu- 
ES Note, There is a late Ac ok King William's Time touching this 
Power of Juſtices. Vid. Stat. 8 & 9 W. 3. cap. 30. 


Vide 1 Salk. Caly ver ſus Hardy, Golſon & a Juſtice Pacis of the Town of 


I, Ipſwich. © 
2828 Þ E Pagiſtrates of the Town had a Wind to turn the Clerk 
purer” e of the Market out of his Place, and pꝛocured a fozcible En- 


ſeſſion by tty to be made upon the Market-houſe to get the Poſſeſſion thereof 
korce. from him; and the Juſtices of the Town being, as was ſuggeſted, 
in the Faction, would not inquire of the Fo2ce. | 


And here, per Holt, Ch. Juſt. Ik all the Juſtices of a Coppozation 
are concerned in a Foce, and will not inquire of it, the next Juſtices 
of the County ſhall do it; fo2 the denying to do it, is a Foxfeiture of 
their Exemption from the County: And here a-Mandamus was gran- 
ted jointly and ſeverally to all the Juſtices of the Town, to tnquire 
| of the Fozce, fo2 the Court would ſuppoſe them all guilty. 

Vide Poſt 


el 4 E Domina Regina vevs Tutchin. 

49, Oc. | 

Defendone, E was the Authoz of a ſeditious Paper, called The Obſervator, 
Author of and an Der of the Houſe of Commons againſt him fo2 ap- 


the Or pzehending him; and likewiſe a Pꝛoclamation, with a Reward fo? ta- 


tor, appearing 


in Court up. King him up; but he abſconded a long Time, but did not deſiſt from 


on bis Re. writing on very ſcanvalouſly on the Government: And now at laſt he 
f NIZANCE 3 3 | | THyg--16 
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ſurrender'd himſelf to the Secretary of State, who bound him to 
appear here the laſt Dap of this Term, and to his Good Behaviour 
in the mean Time; and now an Inkozmation being filed againſt him, 
he by his Counſel pꝛaped Time to plead till next Term. q 


Per Cur', Tf he had been ſummoned, and not appeared, but were 

bought in upon the Capias, he muſt have pleaded inſtanter ; but ap- 

pearing upon his Recognizance, he ought to have convenient Time: H⸗dconveni- 
And now he muſt renew his Recognizance here, that is, give new e * 
Ball, 02 the ſame, if good, map enter into a new Recognizance ; and fad ow = 
though we do recozd his Appearance now, and give him Leave to go Bil, &-. 
look fo? Bail, yet if he dont come ſitting the Court, we map call a ds got 
him, and recoꝛd his Dekault: And we cannot well bind him to his Sood bound to his 
Behaviour; fo2 it is not uſual, when we pꝛoceed in ozder to convitt a £224 Bebe- 


Man, to bind him to his Good Behaviour in the Interim. Vide poſt 
268, Reliduum. | 


Gawdy verſus Pickerſdale. 


Rro2 of a Judgment againſt an Erecutoz in Rippon Court; Ner- what Errors 
dick gave the Plaintiff 31. Damages, 1s. Coſts, and 5 1; 10 8. *)»d4gnene 


de incremento : And Judgment, Quod Quer præd' ſummas attingent' eur Ct 


r Cour 
to 7 1. &c. de Bonis Teſtatoris, ac ſi de Bonis propriis of the Defen- will bo 4 
dant. lowed to be 
amended. 


Per Cur', Te will not ſuffer them to amend any Erro; in Know; vide x Sal. 
ledge 02 Skill by their Books of Minutes; yet we will allow Amend: 47, 50, 51,53. 
ments of Erro2s in Fat in the Recozd by the Minute-Book, ik it ap-. 
pear upon Examination to have been oꝛiginallp right in the Book, and 
not made fo2 that Purpoſe. 


And Holt, Ch. Juſt. remembꝛed the Caſe of Sanderſon v. Laniere; 
where in Erro2 of a Judgment in the Court of Northampton they 
would not ſuffer them to amend Præceptum fuit into Przceptum eſt; 
pet in the lame Caſe there were but eleven Jurymen named in the Vi- Hob. 1. 
- oa there being twelve in the Book, they ſuffered them to amend 
at. 


The Warden and Company of Sadlers of London ver ſus Jones: 
At Niſi prius, Coram Holt, Ch. Juſt. 


DEP bought Debt upon the Statute of 1 Jac. 1. c. 22. & Oebt brought 
Sect. 44. againſt the Dekendant; Foz that being a Sadler, he tor 3 
did make 500 Saddles unſufficiently and unſubſtantially, contra for- aufeien, 


unſufficient, 


mam Stat*', and ſo became indebted to them in the Fozkeiture. Apon g for che 
Evidence, the Cale was thus: Uſe of the 


Portugal En- 
The oy. 


1 


—— — 
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On ASS 


The King of Portugal's Envop reſiding here, dire#ed the Defen: 
dant to make him 500 Saddles fo2 War, fo2 the Uſe of the King his 
Maſter, after the Pattern of a Saddle bzought fo2 that Purpoſe from 
Portugal; the Seat whereof was covered with Goat-Skin, and ſluff d 
on the Outſide with Straw: The Defendant makes ſome twenty 

Saddles in Imitation of the Pattern, but covered the Seat with 
white Allom'd Sheep Skins; and inſtead of Straw, ſtuff'd them with 
— com- Hap on the Dutſide. The Company finding this Matter, applied ta 
K the the Envoy, inkozming him of the Cheat put upon him: TUho there: 
nvoy ofa upon countermanded the Oefendant fo2 ſome time, till he Had exam: 
Gier the ni d and compared his (Aok with the Pattern, and after owered him 
Defendant to to go on, which he did: The Saddles were all made, as afoeſaid, 
go onafrer paid foz, and ſent to Portugal ; and this Adlon now bꝛought fo2 the 
Parr of the Penalty, and Thee of the Company were disfranchiſed to be legal 
Saddles, Evidence, thep declaring upon a Voire dire, that they had no Allu⸗ 


rance of being received again: Ind the Queſtion was, 


Q. Whether 1. TCUhcther allom'd Sheep-Skins were Leather within the AX? And 
_ it appears by Sect. 49. that it is if tann'd and tawed: And it appear- 
be Leather ing by Evidence, that there are two Sozts of tawing, one dzy, which 
within the Jeabes the Fur on; the other wet, which is done with Salt and gl⸗ 
At i 74.1. lom ; it was clear, Sheep-Skins allom'd were Leather within the Ar. 
ſeems they Next Queſtion, It it were pꝛoper fo2 Ale that it was put to by 
are. the Defendant ? and ik not, Whether imploping it imp2operly, would 


Ifir were im · D2fng the Defendant within the Moꝛds, Not ſubſtantially and ſuffici- 


proper for ently made up? Sea. 
that Uſe, Oc. y N 4H 


And as to this, Holt, Ch. Juſt. ſaid, That if the Jury would think 
it imp2oper fo2 that Uſe, he would have the reſt found ſpectally ; fo2 
if thoſe TUowds (as it was urged) were only applicable to the Ma- 
king up and Wozkmanſhip, without Regard to the Materials, that 
being pꝛovided foꝛ by other Clauſes in the Statute; he ſaid, if a Sad- 
ler, &c. has bought good Leather accowding to the Statute, and ſuf- 
ferd it to rot, and after wozk d it up into Saddles, &c. he would be 
diſpuniſh'd by that Conſtrudion. 

Meaning of 2. He ſaid, The Meaning of the Statute was to pzevent People's 
u being cheated by having ill Goods put upon them; and if this Kind 
bent obe to Of Sheep-Skins were not accoꝛding to the Statute, pet if the Buyer 
buy and con- ne it, and were ſatisfied therewith, it would be no Crime; fo? the 
rea for what Statute did not deſign to take away any Man's Liberty of uſing what 

ln he pleaſed, that is, buying and contracting fo2 what he pleaſed ; But 


the Jury found fo2 the Defendant generally. 


3 | Nea! 


” 4:4 


| 


* 


—— 
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Neal verſus Goulſton. 


TNEBT upon a Bond conditioned fa [Payment of Money, and Debt upon » 


therefoze to be ſpecified in Taxation according to the late Ad Bond nor ſpe- 
of Parliament. | cified in Tax- 


ation accord- 
ing to a late 


Per Holt, Ch. Juſt. upon Evidence, It the Certificate pꝛoduced bear . 
Date in due C ime, J will not doubt but that it was then delivered, vide pon. 
02 now, that it bears but a very late Date; pet if you p2ove, that 8+: iafr. 
it was tared in due Time, it will ſuffice : Oz laſtly, if it has not been 
taxed in due Time, yet if you have a Talley to pꝛoduce that you have ng. 
paid the double Tax fo2 Penalty, it will da: And the ]Aaintiff fat-ling in Evi. 
ling in all, was nonſuited. dence, was 


nonſuited. 


And here Holt, Ch. Juſt. put the Caſe, Ik Obligee had been be⸗ 
vond Sea all the while; but reſolved nothing as to that, 


Osbourne verſus Hoſier. 


E BC was upon a ſingle Bill fo Payment of 230 l. on De⸗ in Debt upon 
mand; upon non eſt Factum, one of the ſubſcribing TUttneC. » fogle Bill, 
ſes was pꝛoduced, and gave full Evidence of the Enſealing and De. eee 
livery of the Bond. Dn the other Side was pꝛoduced a Perſon bf Wirnefs or- 
the ſame Name and Surname with the other ſubſcribing Witneſs ; dre — 
who acknowledged that the Hand was very like his, but it was not Ne, and 
his ; that he never knew either of the Parties, no2 the other Tlit⸗ Verdict for 
neſs, noꝛ could the other Witneſs ſay he was the Man; and both tif 
their Reputations being made good in Pꝛook, Holt, Ch. Juſt, 02- 
der'd them both to wiite their Names, and thereupon left it to the 
Jury, who found fo2 the Plaintiff, 


And here Holt, Ch. Juſt. ruled, That this being a ſingle Bill, it 
needed no Specification accoꝛding to the late Statute, becauſe it did 
not carry Intereſt, pet direfed the Jury to give Damages, viz. In⸗ 
tereſt : And where it was objefed it was payable on Demand, and no 
Damages 02 Intereſt incurr'd 'till Demand, and none was p2oved ; vid fupr: & 
Holt, Ch. Juſt. ſaid, That could not have been taken Advantage ok!“ 
upon non eſt Factum, o2 any other collateral Iſſue, but ſhould have 


Domina Regina ver/#s Carter. 45 5 Wo 
43» 34 a as 


E was indicked fo2 a wilful and cozrupt Perjurp; and the Indick late for » 
ment reciting the Reco of the Trial at which ft was ſuppoſed 


0 OP 'V jury, reciting 
the Perjury was committed, being a keign d Iſſue out of Chancery, did Record of 
ſct foꝛth, That there happen'd a Diſcourſe between my Loꝛd Wharton 3% 09.05 
| | and ed IſNvc out 

of Chancery, 
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Perjury. and Sir W. R. R. S. R. R. and J. S. concerning the Boundary of cer: 
Vide 1 Salk. tain Lands; and my Low W. affirmd A. to be a Boundary: The 
3.514, ſaid Sir W. R. R. S. and J. S. affirm'd, that A. was not the Boundary, 
: Sid. 106, {Uhereupon a Mager was lain, and mutual Pꝛamiſes were made be. 

111 tween the Low WW. and them the ſald Sit N R. R. S. R. R. ann F. 8. 
370. And now at the Trial of the Indiament, this Uariance was aflign'y 
Variance l- between the Recozd they took upon them to recite and the Indtäment, 
chen be That the Affitmation that A. was not a Boundary, was in the Re. 
Record reci- cod laid to have been by Sir W. K. R. S. R. R. and J. S. whereas the 
red and ebe Indiament laid it to have been by Sit W. R. K. S. and J. S. omitting 
Vid. ramen, R. R. fo this Recoꝛd now pꝛoduced in the Court was not the Recozn 
Hob. 55- Deſcribed in the Indiament, and leemd a good Exception: Fo? per 
> 59. Holt, Ch. Juſt. It you bung an Aſſumpfit againſt two, and give 

1 fot Evidence only of an Aſſumpſit by one, you are gone. . 
Raym.74 Another Clariance was, That in one of the Denominatlons ok 
1 Keb. 531. Lands in the Reco2d, it was Barnap, and in the Jndittiment Barnep : 
Another Mozd in the Recowd was Orientati, and in the Indickment 
Orientali ; and all theſe being in the Deſcription of the Recoꝛd, ſeem d 

fatal. OG? | 

But another Fault yet grofſer was, That the Recozd ofthe Trial 


Record of the at which the Perjury was alledged, was not enter d up; fo it did not 


tered up, a APPEeAt that ever chere was a Trial. be 


orols Fault. 

And Holt, Ch. Juft. denied the Minutes of it fo2 Evidence, and 
quoted a Caſe where a rank Perjury had gone unpuniſhed fo2 ever fo2 
that Dmifſion ; fo2 that he ſaid was final, ſo as the Party could ne- 

Sid. 153, ber be tried thereon again: But in this Cale he ſaid, That by reaſgi; 
154 of the other Exceptions, the Jndifment being ſufficient, they might 
indi# him anew; fo2 an Acquittal upon a bad Indickment, would not be 
a Plea to a good one; whereas if the Indictment had been good, an 
Acquittal upon the laſt Fault had been peremptozy : And here the In⸗ 
didment being bꝛought to Trial by the Defendant, ik he have made it 
up vartant from what it is upon the Plea-Roll, an Acquittal upon it 
will be void ; and beſides, the Defendant has kozkeited his Recogni- 
3ance, whereby he was obliged to bzing down the Indickment to Trial: 
Two Indid. And whereas here were two Indidments againſt the Defendant, and 
ments, * he had brought them down both, and put them into Court, he now, 
drawn, and tO Doing which he pleaſed on firſf, withdzew one of them. 
1 Holt, Ch. Tuſt. owered him to put it in again ; and it was inſiſted 
pur it in on, that the Queen had her Eledion to bꝛing on which of her Caules 
again, the pleaſed, and therekoꝛe they would bꝛing that on firſt which the De⸗ 
fendant would have come on laſt. 


But per Holt, Ch. Juſt. It is true, the Queen has that Elecklon 
where ſhe bzings on her Cauſes her ſelf, but here the Defendant 
Wings it on, and he is to do the firft Af, and therekoze has his Elcdion; 
but if pot-will enter a Non pros' upon that which they deſire to bzing 


on, you thereby inkoꝛce them to bzting on the orher ; but to mo all 
: Contro- 


3 


» 
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Controverſy, the Defendant having put in that which he would pre- 
ker firſt, it was firff called. Hub 33912 


Note, Another Exception was, that theKecod of the oꝛiginal Tri⸗ 
al began, Memorand. quod apud W. coram Domina Regina &Johan- 
ne Holt Milite, Capitali Juſtic, ec. & Sociis ſais, Gc. TUhereas there 
is no Court ſo ſtpled, but it ought to be coram Domina Regina only. 


Muriell verſus Tracy, Jenkins, Chamberlain, and Cornwaill. . Vid. ante zo, 


90, 114 137. 
| | 2 > tae 45 Poſt 178,185 
| bo was an Adlon upon the Caſe in Nature of a Conſpiracy, where: * 
in the Plaintiff declared, that the Defendants, per Conſpiratio- jc, OP. 
nem inter eos habitam to ver and oppꝛeſs him, did (pretextu cujuſdam Caſe for con 
Warranti from Sir S. Lovell, Recomet of London, wherein the 7.1 opprefr 
Plaintiff was charged by Dath of one Aſhby to have aſſaulted the ſad the Pllintit 
Aſhby on the highway, with Intent to rob and murder him) arreſt * 1 
him the Plaintiff, and carry him befoze Chamberlain, a Juſtice ot e £ _ 
Peace, who, ex Perſuaſione of Tracy, refuſed to bail him, tho' good 5 Mod. 349, / 
Ball were tendered; and la Chamberlain committed him to the © 
ſon of the Gatehouſe, where ſuch and ſuch Sums of Monep were ex. , co. 14. 15 
toꝛted from him, and not laid in the whole Declaration that it wag 5 Co: 56, 57. 
without probable Cauſe. 1557; ;5 Hon. 306. 
Cpon Evidence befoze Holt, Ch. J. it appeared, That eight pears 
ago Muriell being a Gentleman's Servant, and riding one Day 
av20ad, had fallen out with Aſhby on the Road, and being in Dzink, 
was ſoundly beat by him; notwithſtanding which, Aſhby took out im-. 
mediately a Juſtice's TUatrant fo2 Muriel! fo2 an Aſſault and Battery, 
but nothing moze was done upon it. Sir Years after, ſome Diffe- 
rence arifing between Muriell, Tracy and Jenkins, here in London, 
Jenkins goes down to Suffolk, and at the Perſwaſion of Cornwaill, 
prevalls with Aſhby to come up to London, to mate the Oath above: 
mentioned againſt Muriell, which he did bekoze the Recoper, (where⸗ 
upon the TUarrant was granted) and had a Guinea from Jenkins fo 
his Pains. Now a Twelvemonth after Tracy being himſelf a Juſtice 
of Peace, employs the Under-keeper of the Gatehouſe, and others, ta 
take up Muriell, and to carry him befoze Juffice Chamberlain, and 
ſend him TUo2d as ſoon as they took him, which accoꝛdingly was done. 
and Tracy tnfozmed Chamberlain that he had adviſed with the Recozner 
and other Lawyers about the Offence charged upon Muriell, and that 
they were of Opinion it was not bailable ; whereas in Truth he ne- 
ver did ask the Queſtion : TUhereupon Chamberlain refuſed Ball, 
and committed him. Tracy follows him to Gaol, and direfs the 
Gaoler to uſe him ſeverely, and to iron him. | 


Holt, Ch. J. As to Chamberlain, he was to blame fo2 his Jano: 
tance, but no Reaſon to find him guiity upon this Evidence ; but fo2 
the reſt, the Circumſtances of the Evidence ſhew it ta be all one 
Chain of Palice, and if the Declaration were good, the Evidence 
would maintain it. 17167 | 


5 But 


* 


* 
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170 Term. Paſch. 3 Annæ, in B. R. 
But Exceptions taken to the Declaration were: r. That it re⸗ 
cited a TUarrant variant from that on which Plaintiff was arreſted, 
fo the Recital was abſolute and poſitive that the Dath was, that the 
Plaintiff had aſſaulted Aſhby with Intent to rob and kill him ; but 
the Warrant was with Intent, Nc. as he believes, But no great 
Heed-was had to that Phjetion ; but Holt, Ch. J. ſaid, it ould be 
ſaved to them. | ans le "ROW 
2. Exception was, That the Declaration ſuppoſed the Arreſt to be 
without a legal Warrant; fo2 it was, that Pretextu cujuſdam War- 
ranti, and Pretextu was the fame as Colore, and that muſt be taken 
as if no Tarrant had been: But that was over-ruleo, fo2 there being 
an il Uſe made of this Warrant, tho'.if were legal; ſure that were 


. 


. Pretextu ot a Mat rant. | | | 

3. Jf it de taken to be a legal Warrant, there can be no-Conlpi. 
racy in taking up one by a legal Marrant, elpectally it not being laid 
that the Marrant was taken out without pꝛobable Caule, | 


And upon this Exception, Hole, Ch. J. willed them to withdzaw a 
Vid. Vent. Juros, fo2 he held the Declaration ill fo2 not alledging to have been 
; without probable Cauſe : And to this the Parties conlented, 


© . Note here per Hole, Ch. J. This being Caſe in Nature of a Con: 
fpiracy, all might be accquitted to one, and he found guilty. Vide 
N. B. 277. A. 278. K. 2 Saund. 230. 1 Vent. 12. 18. 23. & Lib. 16. 


1 Cro. 239. 


Oliviere verſus Vernon. 


Trover for © | Rover fo; 14 Lemon-Trees, and the Statute of Limitatfons 
2+ Lemon- F pleaded. Dn Evidence at Nik Prius, coram Holt, Ch. J. it ap- 
ſed to tang Peared, the Plaintiff obtained Leave from my Low Brudenell above 
;n a Lord's 6 Pears befoze to have the Trees ſtand in his Garden at Twittenham, 
Garden, &. and that his Loꝛdchip's Gardener might take Care of them. After my 
Low ſold his Garden, with all his Trees therein, to my Lo2d Port- 
land, who after ſold the Garden, and whatever he had from my Loꝛd 
Brudenell, tothe Defendant, and a Demand and Refuſal within fir 
Years pꝛoved upon the Defendant. | 
Here it was objecked 1. That the Gardener who received the Trees 
firſt from the Plaintiff, and continued Gardener all along, and looked 
after and reared the Trees, could not be a Witneſs; fo2 that he, in 
caſe he p2oved a Citle in the Plaintiff, would thereby intitle Himſclf 
to an Afton fo2 his Labour and Skill employed in rearing up the 
— whereas if it went foz the Oefendant, he was to have no- 
ng. 
But this was over-ruled by Holt, Ch. J. 1. Becauſe if the Garde- 
ner took Care of them as my Lo2d Brudenell's Servant, he was to 
habe nothing fo2 his Pains from the Defendant. 
2. Ik my Lozd only gave the Gardener Leave to do it fo2 the Plaln- 
tiff, the Gardener then was ſo far the Plaintiff's Servant, w e 
1 neve 
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never was doubted but a Servant was a good Tlitneſs koz his Ma⸗ 
ſter. | £ — 30 £ 

He alſo held, that theſe Trees being in Boxes, and ſeparate from Th: tete 
the Freehold, could not paſs by the G2ant of the Garden, noz bp the T*<<5 could 
(Wozds Cali his Trees therein], fo2 thep were not his Trees, that 18, che Beate 
my Loꝛd Brudenell's, J2ay, it would be hard to compꝛehend them by 
Conſirutton within the Szant, if the Maws had been [all the 
Trees in the Garden], without there wete a Schedule of the Trees 
intended to paſs, and the Plaintiff's Trees mentioned therein. But 
he: agreed, if they had been conveyed by my Lo2d Brudenell's Gant, | 
that had been a Converſion, and being above fix Years, the Ine 
would be againſt the Plaintiff. - e eee 61H 

And beſides that, the G2ant of the Garden was a Determination 
of the Licence given to the Plaintiff, and that the Gzantee might 
diſtrain the Trees Damage feaſant ; but he having not done ſo, but 
ſuffered them to continue, was ſo far from a Converſion, that it was 
Evidence of a Licence by him. And he ſaid, that by G2ant of all a 
Man's Trees, Apple⸗Trees would not paſs. tg 

And Plaintiff had Uerdif. - IP. 


Robiſon verſus Goſnold. 0 - Salk. 
= | * vide ib. 116, 
Husband diſcovering his TUife to be a very lewd Woman, goes I 


Lev. 4, 47+ 


p2ovide Necefſaries foz her, and is liable to Anion of ſuch as furnith rde, 
her with them, fo2 his Bargain was to take her for better for worſe. Wife. prin. 
In like manner it is if the husband turns his Alike away ko; her nick enter ins 
Wickedneſs, he remains ſlill chargeable fo2 her Neceſſaries. But beige: - 
if the Mike leaves her Hugband, they that truſt her after it is noto- Action . 
rious that ſhe has left him, do it at their Peril, and ſhall not there⸗ _ — 
upon charge the Hugband. g ond 
And he ſeemed to be of Opinion, That if a Mike had run away Picc- 
from her Husband, and contraied Debts, and after the Husband re⸗ 7 * 
deived her, oz came after her, and laid with her but koz a Night, that 
would make him liable to the Debts. Like the Caſe where a Tlife 
elopes with an Adulterer, tho' the thereby koꝛkeits her Dower, yet if 


the Husband will of his own acco2d receive her again, che ſhall have 
her Dower again. = 
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S. c. Poſt Domina Regina verſus Coteſworth. 


Spitting in [ramen was fo? ut iO hr in Do#o2 R. and the Evidence was, 
— That the Defendant did ſpit in his Face. vi 


Vide ante per Holt, Ch, IJ. It 18 a Battery, | 

149- 

4 "I And per ipſum. Tho one cannot juſtify a Battery by ſon Aſtaut 

Q.zRol.545. Ferry by pleading it to an Jndiment, yet he map give it in Evi- 
dence upon a Not dls and he may be nn erer 


Hutton verſus 128 


cin wen "Ale was Want laying mutual Pꝛomiſes of Marriage between 
| mutual Pro- Plaintiff and Defendant, and Bzeach in the Yan, the Deken⸗ 
miſesof Mar. dant. Upon Evidence, erpzeſs Pꝛomiſe was p2oved upon the Ban, 


riage, and no 


Evidence of bUt none on the Moman's Side. 


her expreſs yy 
Voie in, Per Holt, Ch. J. Ik there be an expreſs Pzomiſe by the Ban, and 
24. that it appear the (Woman countenanced it, and by her Aﬀtons 


2 Salk. 437-at that Time behaved her ſelf ſo as if ſhe agreed to the Patttr, 

$1; tho there be no atual Pꝛomile, pet that ſhall be ſufficient Evidence 

3 Lev. 65. of a Pꝛomiſe of her Side. And he remembered a Caſe in which he 

5 Mod. 411. had been a Counſel in my Lord Chief Baron Montague's Time, 
where it had been ſo ruled upon Evidence againſt his Client, and be- 
ing diffatisfyd then therewith, he put the Caſe to eminent Men 
of thoſe Times, who all concurred in Opinion with the Chief 
Baron, 


El 


| WF - | 79- 
nner was a Bailiff, and having a Tarrant fo; Sparks, came Bulif pro 
1 to bis Houſe, and finding him in the Yard, told him he had Jones in 
a CUarrant fo2 him, and pꝛonounced the Mozd of Arreſt, lid nor” 
but did not lay his pands on him: CTUhereupon Sparks Elends on 
ſnatched up a Pitch-fozk, and kept off the Bailiff, thꝛeatning to kill! . 

him ik he came nigher ; and thus retreated into his Houſe, and ſhut 
the Doo? againſt the Bailiff. Upon all this appearing on Affidavit, 
Conyers moved fo2 an Attachment upon the Matter againſt Sparks, 
ſuppoſing this to be a Reſcous, o2 at leaſt a great Contempt of the 


Queen's (Urit. 


And per totam Cur', Here was no Atteſt, the Bailiff having not , c. 1: 
laid Hands on the Defendant ; fo2 his ſhewing the Marrant, and s noArret 
pꝛonouncing the Mom Arreſt, without touching him, was no moze Ae 
an Arreſt than it would be one if a Bailiff ſees a Man look out at a boſt 21,211. 
CUtndow a Pair of Stairs 02 two high, and tells him he has a TUrit . 
fo2 him, and ſays, that he does arreſt him; and therekoꝛe in ſuch Ca⸗ 
les the Bailiff cannot bꝛeak the Houſe to come at the Perſon, as he 
could {awfully do if he had been his P2iſoner, and had eſcaped into 
a Hotiſe from him. But it was agreed, It here he had but touched pen s. 
the Defendant even with the End of his Finger, it had been an Ar- 
reſf, and he might have bꝛoke the Houle after to ſeize upon him, and 
an Attachment might go fo2 the Reſcous: As ik a Bailiff habe a 


Warrant againſt a Perſon who is in a Houſe, and lays Hand "= 
2 | e im 
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lm thꝛough the Mindow, he may after bzeak the Houſe to come to 
him. It was likewiſe agreed, That the Bailiff had the Pzoteftion of 
the Law; and therefo2e if he had vegtur'd on here, and had been kil- 
led by the Defendant, it had been Murder in him; 02 if the Defendant 
had beat o2 hurt him, he might have his Action: D2 in this Caſe, if 
the Dekendant were within Frach of the Bailiff when he pointed the 


itch⸗koꝛk at him, he mighgHave ontot againſt him; 
10 i bre e Online; as the Shot 


fo if he had pꝛelented a Gu 
would reach him. 
3 Mo 1 Lütt c a E 
Attachment And per Cur', the Notion was den d. 
denied. 
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8 C. 1 Salk. Burnaby verſus Sanderſon. 
266, | 


NED YER 3 
E Due ok a Judgment in the CHO Pleas, and TUant of an 
for Want of D2tginal afligned fo2 Erro?, the Nefgyvant comes in ad audiend' 
an Origioal. Errores gratis, alſedgeg Diminution, and hag a Certiorari : TUhere- 
upon a variant Oziginal is certified,--at\the Oay given he comes a⸗ 
gain, and ſuggeſts. a right: Oꝛiginal of ſuch a Term, and pꝛays a new 
Certiorari to certify that, and pleads In nullo eſt Erratum. 


Ecrrorallign'd 


1 DUO; / 

And all this Fa# appearing” on the Repozt of the Maſter, per Holt, 
Ch. Juff. The Defendant is right in Point of Law; fo2 ſuppoſe the 
Reco below be of Eaſter Term, nenatteng gment, Writ of Erroz 

is bꝛought here, and Want of Diginal, 02 Uarfance in the Oziginal 
be aſſign'd foz Erroz, and the Defendant alledges Diminution, the Cer- 
tiorari there is only to the Cuſtos Brevium to certify an Oꝛignal ok 
Eaſter Term, viz. the Term of whlch the Placita ate; and if he ei⸗ 
ther certify that there is none, oz certiſiegtawzong Duginal, the Oe⸗ 
kendant in Erroz, befoze In nullo eſt Erfat' pleaded, may fuggeſt that 
there is an Ouginal of another Term/viz. of Hill. Mich. o; other 
Term; and there chall go two Certiorari's, one to the Cuſtos Bre- 
vium to certify that Oꝛiginal, and another to the Chiet Juſtice to 
certify an Entry of the Continuances: And this has been carried fur. 
ther; foꝛ if the Cuſtos Brevium return a wong Oziginal, oꝛ a variant 
one on the firſt Certiorari, of the Term of which the Placita are, he 
may ſuggeſt that there is a right O2iginal even of that very Term, 
- and have a new Certiorari : And when both Oziginals are befoze the 
Court, they will intend that fo be the right O2tginal which agrees 
with the Declaratton; to which all the reft agreed: But becauſe in 
Point of P2atice there ought to have been Notice to the Plaintiff of 
this Snggeſtfon, and the new Certiorari ought to be filed in the Df- 
fice which was not done here, lo that the Judgment by that Jrregu- 
larity was affirmed, ſooner than otherwiſe it could have been, the 
Court did diſcharge the Rule fo2 Aﬀrmance of the Judgment, and 
direde d the Defendant to pꝛoceed regularly: So he was fo2ced to 
move to have it read as a Recozd again, and have it made a Con- 
ſilium fo2 to come regularly on. 


Ju\grent. And the Judgment after was affirmed per tot' Cur. 
| 2 Domina 


ä — 
— 
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Domina Regina verſus Criſp. 


[HE was indixed, Foz that there being an Account ſtated between 1e 
him and A. whereby he was indebted in ſuch a Sum to A. which for tesring 
Account he ſign'd, and that he got it into his Hands per falſas & fi- 27 Account 
niſtras Inſinuationes, and Vi & Armis toze it contra Pacem, &. peeled. 


ſertled. 
And Eyres moved to qualh it: x. Becauſe it was a pꝛibate Dffence 
not tndi#able. 

2. Becauſe it did not ſhew whole the Pꝛoperty of the Paper was; 1 
but the Court denied the Motion, fo2 it was a Treſpaſs now ab ATreſpals of 
initio. R ini tio, &. 
3. The P2operty is his, who was intitled to the Debt on the Ac- 
count ; and they bid him try it, oz demur at his Peril. 


Per Cur", One may file a Bill againſt an Attomey any Day within w. be 51.4 
the Term; and if there be four Days of the Term to come, one may inst an 
ſerve Rules upon ft that Term: But if the Declaration be in Eaſter 3*2"5eY- 
Vacation, which is indeed a Declaration of Eaſter Term, the Deken⸗ Selk. 544 
dant ſhall have four Days in Trinity Term to plead, and one is not 
confined to four Days to plead in Abatement, but he has the whole 
Term of which the Declaration is delivered; but if he has four Days _ 
in the Term of which the Declaration is, he ſhall not plead in Abate- ·ôñ⸗ K * 
ment the next Term. Vide 2 Salk. 515, 517, 519. I Salk. 1. Lut. 24. b 


batement. 


— verſus Croket. S. C. 2 Salk, 
669, 


N Aſſumpſit laid in Staffordſhire, and the Declaration of Eaſter Motion to 

Term: And Chetham moved to change the Venue into London bu, 2. 
upon the common Affidavit; but had no Affidavit, as the uſual Courſe v of Oel 
is, of the Time of which the Declaration was delivered. very of the 


Declaration, 


+ And per Holt, Ch. Juſt. The Reaſon of that Courſe 8, fo? that if Ce. 


the Aﬀion were laid in London o2 Middleſex, perhaps by the Rules 

of the Court the Plaintiff ould have a Plea to enter; and therefo2e 

it is neceſſary to ſatisfy the Court that the Declaration was not delt- 

dered ſo long ago as that the Plaintiff could be intitled to a Plea to 

enter, to obtain the Change of the Venue : But this being a Coun- 

try Cauſe, and the Declaration of Eaſter Term, in which Caſe, tho 

it were delivered the firſt Day of the Term, he could not have a Plea 

to enter, he thought this out of the Reaſon of ehe Rule, and there- 

fore an Affidavit unneceſſary; but here, becauſe if the Action were laid 

in London, there muſt be fifteen Days between Teſte and Return of Percy bel up 
Pꝛoceſs: So the Plaintiff could have no Trial tis Michaelmas Term, © de Rules 
the Court held him up to the Rule. 


Oates 
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Sc Salk. Oates verſus Bromhill. Paſch. 3 Annæ. 

eh e my, 

Vide Antza p E Cale coming on fn the Paper this Term, Brotherick in. 
160. 1 0. ſiſted very much, that the Condition in the Submiſſion, So as 
So a5 the 1" the ſaid Award be made, and ready to be delivered, and given up ta 


A the laid Parties, oꝛ ſuch of them as ſhould deſire it, were of ſome 
(iſe, and put in foz ſome Purpoſe, and muſt be intended of another 
Delivery than the bare pzonouncing of the Award: And pet ik, ac⸗ 

= Iv the cozding to Dyer, ready to be delivered, be only to be pzonounced oz 

0s wore declared by an Oꝛal Delivery, the adding thoſe Cos in the Condi. 
chan bare tion would ſignify nothing; fo2 then, as ſoon as it is made by the gr- 
pre Parc bitratozs, it is ready to be declared 02 p2onounced by them”; and he 

Award, »s inſiſted on the Caſe of Wood and Ardiſt in the Common, Pleas, Trin 

here, ill on 10 Annæ, where the Condition of the Subnuſlion was in the very 

Demur'*r- ſame CUo2ds as here, and a Parol Award fet out as here,” and'ad: 

judged on Demurrer to be ill per tot Cur, notwithſtanding the 

Caſe in Dyer had been urged ; the Repozt of which Cale he had from 

Tracy one of the Judges of the Court, and the Roll whereof he had 
renn PPP 

obj. To the Another Matter he inſiſted on was, That the averment was, that 

Avermentf the Award was ready to be delivered to them both, without ſaying and 

eddie derb, either ot them]; fo2 it map be, the Arbitratozs were ready to declare it 

&c. to both of them if they had come together, but not to one of them: 

De alſo objefed, That in the Award ſet out it was ozdered, that præ- 
far' A. (fo2 the Purpoſe) one of the Parties, ſolveret præfat' B. the 
other Party, przd' Summam of 101. and there was no Sum of 101. 
mentioned bekoze. ä ng 


Por Cur' But per tot' Cur', Upon great Conſideration, notwithſtanding the 
A bel laid late Caſe in the Common Pleas, a Parol Award is capable of a 
Award is p Delivery, viz. a Declaration of it to the Parties, oz either of them, 
8 if they deſire it; and that being ſo, as ſoon as the Arbitratozs have 
and bow, agreed on the Award, it is ready to be delivered, and the Readineſs 
- of Delivery needed not to have been averred, becauſe the alledging an 
Award made impozts it; no2 is the Condition in the Submiſſion there- 

koze vain, fo? if after the Award made, the Parties, oz either of them, 

had come and asked the Arbitratozs what Award they had made, and 

they had refuſed to tell, then he might plead that it was not ready to 

be delivered, chewing that Matter: So perhaps, if the Arbitrato2s had 

died in (o ſhozt a Time after the Award made, as the Party could not 

have convenient Time to ask them; koꝛ the Intent of the Condition 

was, That the Parties ſhould have Notice of the Award ; and it is not 

parol Award łſſential to a Patrol Award, that it ſhould be notified to both Parties. 
need nor to And as to the præd' Summam, though it was agreed præd' could not 
8 without a Tautology be applied to B. the Party, becauſe of the Tod 
| przfat'befoze given him; yet becauſe in Senſe it could not be applied 
to Summam, there being no Sum mentioned bekoze, they all agreed, 

that they would make a Comma after præd. and ſo join it to the Party, 


rather 


— -* ” 
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rather than ſuffer it to go to Summam to vitiate the award; and 
where a præd' map refer in good Senſe to either of two Antecedents, 
there it may vitiate, becauſe of Incertainty ; but where it hag but 
one thing to refer to, and joining it to that would make it Non- 
lenle, it ſhall be rejecked as idle. Vid. 2 Vent. 242. 3 Bulſt. 3 11. 


Et per tot Cur', Jud' pro Quer. 1 Judgment 


pro Quer. 


Flaxakerly verſa Baldoe. $.C. 1 Salk 


” 


| P ON a Return of an Habeas Corpus from London, a By- Upon -n ao 
Law was ſet fo2th, laping a certain Penalty upon any Freeman T. f BY: 


that chould ſell Hoods uſually ſold by Weight not having weighed is cecuco'a 
them by the City-Beam, grounded upon ſuch a Cuſtom in London, f2* Freeman 


to weigh 
Goods ac the 


And now Parker and Eyre moved to have the Return filed, fo2 that Ciry-B-aa, 
without it were filed the Defendant could not bing an Ation of ©* 
Falſe Return, and then there would be no Way to controvert the 
Being of luch a Cuſtom ; lo they might return what Cuſtom they 
pleaſed, falſo & impune : And as to the objefing, That after the Re- 
turn filed there could not be a Procedendo ; they anſwered, 


1. That true it is, a Recozd once filed in that Court ſhall never 
be ſent back; but that is to be underſtood in another Term, but in 
the ſame Term it comes in it may: 1 Lev. 93. 1 Roll: Rep. 85. 

2. Though it were true, that a Recod once filed here could not 
be ſent back the ſame Term; yet this being a Return of an Habeas 
Corpus, which removes not the Recozd, no2 any of the Pꝛoceedings 
below, but only certifies a Hiſtozy oꝛ Teno2 of the Recozd, the filing 
thereof cannot hinder the Court from awarding a Procedendo to en- 
able them to p2oceed below: 1 Keb. 170. And if the Plaintiff would 
pꝛoceed here above, he muſt begin de novo with a new Bill againſt him 
in cuſtodia Mareſchalli. | 
Holt, Ch. Juſt. The Pꝛadtice has always been in this Court to 
award a Procedendo without filing the Return ; but the Queſtion is, 

Mhether the filing the Return will be a Hindzance to our granting 
a Procedendo? It is true, by Habeas Corpus all Pꝛoceedings below 
are ſuſpended till the Court has determined of the Right of the 
Cauſe, of Detainer upon the Return; and if they had pꝛoceeded below 
in the mean time it would be all void, and coram non Judice ; ſa 

that it will be neceſſary to award a Procedendo to unty theit Hands 
below: But why we may not grant a Procedendo after the Return 
filed, J cannot ſee, fo? there is a Difference in this Reſpe# between 

Habeas Corpus and Certiorari ; upon Habeas Corpus we have not the 
Recopw it ſelf here as we have upon a Certiorari : And where a Re- 
coꝛd is removed hither, and filed here, it ſhall never be ſent back, not 
even in the ſame Term in any Caſe whatever, except fn Caſe of Fe- 
loup; And that by the Statute of 6 H. 8. c. 6. whereby if one remove 


A a bis 
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his Jnditiment fo2 Felony up hither, we may remand him back after 
it is filed, to the County where it is to be tried by the Judges of Japl. 
Delivery there: Ik we grant an Habeas Corpus to bung up a Pꝛi⸗ 
ſoner charged criminally from Newgate, and the Return is filed; yet 
if we adjudge the Return good, we remand the Pꝛiloner, and the Jy: 
risditfon of the Judges of Jayl⸗Deltvery, which is fulpended by the 
Habeas Corpus, is revived by the remanding him back: But upon 
CaUrit of Erro2 of a Fine, the very Fine is never certified hither, 
but only a Tranſcript of it; and if the Court adjudge it erroneous, 
they ſend a Certiorari to the Chirographer to certify the Fine it ſelf, 
and it is adually cancelled here: And after they had taken Time to 
conſider, per Cur' it was filed, and a Procedendo awarded, = 


S. C. ante 11. Domina Regina verſus Foxby. 

1 Salk. 266. 

Poſt 213,239. NDS: | 

Vid Bac. ODE was convided by the Juſtices of Peace at their Quarter: 
The War; „O Seffions at Maidſton, upon an Jndittment fo2 being a common 


bring Writs Scold, and Judgment that ſhe ſhould be ducked: TUhereupon ſhe 
of Error of bzaught a TUirit of Erroz, having obtained a TUarrant fo2 that Pur- 
Jo 57". pale from the Atto2nep General; and hereupon the Sheriff let her ga 
ments againſt at large, there being no Fine 02 Jmpaiſonment in the Judgment. 


Scolds, © #/- per Cur, She muſt aflign Ertro2 in Perſon ; and the moſt uſual 
Poſt 213, Cc. TA ay of buing ing CUrits of Erro! of Judgment upon Jnditments, is 
Selk. 149- tg remove the Recon into the Crown-Office by Certiorari, and then 

bꝛing a Tirit of Erro2 coram nobis; but one may directly remove it 

by CUrit of Erroz, and either Way was good, but after Writ of Er: 
Vent. 53, £02 the Courſe is to ſerve a Rule in the Dffice to aflign Crro? ; and it 
do in caſe of they fail, to have a peremptoꝛy Rule, which muſt be upon Motion, and 
Error from upon Default in that, to nonſuit them upon the TUrit of Erroz, and 


reland, 
award Execution. 


Domina Regina verſus Tracy. 


Vide ante 3o, 


114, 169. | . 
For cauling LIE was again indicked, fo2 that he, together with Taylor and 
3 Jeoffryes, with intent to oppzeſs Muriell, falſo, nequiter, &c. 


committed to did at the Par iſh Ok St. Giles's in Com' Middleſex, net Muriell arreſted, 
Lee, 110.10 by Pretert of a certain Tarrant from the Recopder of London, te- 
then extort- Citing the Subſtance thereof, as befo2e ; and that after he was ar- 
ing prong: reſted, they bzought him befoze Juſtice Chamberlaine, in the Pariſh of 
Vell ande'9e St. Margaret's in the ſatd County; and that Tracy did there, with far. 

ther Intent to oppꝛels him, kalſip, maliciouſly, 8c. perſwade the ſatd 
Juſt. Chamberlaine to refuſe Bail fo2 him, though fuffictent Bail were 
then tendered to him, and p20cured him to refuſe the ſaid Bail, and to 
commit him to Jayl, and avers the Refuſal of Bail and Commit- 
ment; and likewiſe that Tracy did perſwade and pꝛocure Taylor and 
Jeoffryes to lay him in Jrons, and uſe him ſeverely ; and that they did 
thꝛeaten to Jron him, and by that Means extozted 5 1, from * : io 
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having enter d into a Recogntzance to try this JndiXment, the Venire 


was made from the Pariſh of St. Giles's only, and after Uerdi# and 


 Conviition, it was held a Miſtrial; koz here being ſeveral Facks ari- 4 Midriat. 
ſing in ſeveral Pariſhes, the Venue ought to come from both, and ſo dente: 


„ 


$- 3 


Judgment could not be given upon the Jndizment. But the Court 


held that he had fozfetted his Recognizance, fo2 he had not tried the 
Indidment, fo2 it muſt be a Trial with Effet on which the Court 
may pꝛoceed to Judgment; fo? if we do not eftreat the Recognizance, 
every Defendant will wilkully make Faults, ſo that they ſhall always 
go unpuniſhed, and we may award a scire fac upon the Recognizance 
here in this Court, and determine it our ſelves, oz have it eſtreated 
into the Exchequer. Anda new Ven fac' was directed, and the Defen, * bew Ven 


— koꝛced to give a new Recognizance, o2 he muſt have gone takes — 
apl. 


nizance. 


Note, Here it was ſaid, That it being a Fat in Middleſex, the 
Ven' might be made returnable de die in diem, and it being quaſh'd, 
they might date the new Ven of Day of Return of iſt; and being 
again convicted upon a new Ven”, it was now moved in Arreſt of Judg⸗ 
ment by Eyre, that here was no Offence in the Jndiftment : 1. The o/. Thar | 
taking a Man up by Uirtue of a lawful Ularrant is tawful, and _— 
cannot be malicioufly, 02 with ill Intent, and quoted 1 Cro. 608. And che Iadict- 
the other Part, viz. perſwading Chamberlaine to refuſe Bail, wag ment. 
only his Dpinion, which though falſe, yet not puniſhable : And ag 


to the Extoztion in Jayl, it did not appear to have been by his Di⸗ 


But per Cur', If a Pan gets another w2ongfully put in Jayl, and 
there the Keeper ertozts Money from him, he that wzongfully put 
him in, is guilty of the Oppzeſſon of taking che Money. Ik a Ban 
falfly impaiſons J. S. and the Jaylo2 detains him 'till he pays ſo much 
Money, he ſhall have his Action of Falſe Impzilonment, and taking 

ſo much Money from him againſt ſuch Perſon: So here, though the 
Warrant be legal, yet if one, with Intent to oppzeſs a Man, gets 
him taken up by this Tarrant, and follows him to a'Juſtice of Peace 
tohinder his being bailed, it is illegal; and it is got to ule a law; 
ful Means fo2 Dpp2effion; and it is an Offence in a Jultice of Peace 
to refuſe Bail in caſe of a common Misdemeanoꝛ ; and 55 kices ta 
lay in the Ind ikment, That ſufficient Batik was tender d; ien Jays 
ing, That the Party knew them to be ſuſticient: And here ft was (ald 
that Tracy did perſwade Chamberlaine to commit him, and that 
did commit, without ſaying, that it was ſuper inde; held well. 3 
And per Holt, Ch. Juſt. Jf one be taken by P2oceſs from Seſſlongs 
to Sheriff, he mult give Bail-Bond accowding to the Statute of H.. 
and where-ever one may be taken up by Tarrant of one Juſtice, one ep Pra- 
Juſtice may bail; fomerly indeed none could be taken up koꝛ a Misde. kn ug the | 
meanoꝛ till Jndixment found, but now the P2affice over all England Parcy before 
is otherwiſe. . OO 

And per Hale, That Pꝛactice is become a Law, and Jullices -b 
Peace eo ipſo map bind to Peace, and over to Sefltons, fo2 ang 
Breach of Peace befoze an Jnditment found, | 
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14 = Domina Regina verſus Weſt, 
Fr _ A Oper ok two Juſtices did recite, That whereas Dath was 
cites Oath made bekoze one of them by the Mother of a Baſtard, that B. 


before one of tyag the Father of it; and that by Examinatlon of her by one of them, 
Mover ſofa It did appear that B. was the Father, therefoze they adjudge him to be 
Baſtard] (0, and oder him to pay ſo much. | 


who was exa- 
chew, and Per Cur,, The Examination is a Judicial ad, and ought to be by 
g 48s, both; and not enough that one of them ſhould examine, and make a 


489,  *' Repott to the other: But if they be both p2eſent, and one alone exa- 
mines that will be well; fo2 there the Examination of one is the Ex: 
amination of the other. | 


And per Holt, Ch. Juſt. There two Juſtices of Peace are ready to 
bail one, they ought to be both preſent to do it; and not enough that 
one of them ſhould firſt ſign the Recogntzance, and then ſend it to 

This Order another, tho' the contrary be ſometimes frregularly pꝛadiſed: And 
quaſh'd, and here the D2der was quaſh'd, and the Party bound over to appear at 
Party bound the next Quarter-Sefſſlons, „5 


2 Salk 475. Note, The Party muſt be p2eſent in Court in this Cale, when the 
Motion is made fo2 qualhing the Over. : 


Per Holt, Ch. Juſt. The Martial Law is not a fix'd, but a tran: 
toꝛy Law, variable by the General, as Dccaſion and Circumſtances 


vide 627-5: require, accoming to the Articles of War. 


May 24, 1718. 


S. c. Ants Domina Regina verſus Coteſworth. 
172. | | Gs ns | 
Exception to L Kception was taken by Mountague to the Caption of an Jndit: 
of an Tai ment, that it was pzeſented per Jurator Ele& triat' Jurat' & 
ment. Onerat' ad 1nquirend? pro Domina Regina (&) Corpore Conv, inſtead 
of pro Corpore Com"; Thich was agreed per Cur' to be the right 
Map, but they held it well notwithſtanding ; fo2 it is good Senſe that 
2 ing charged to inquire fo2 the Queen, and in Behalk of the 


nerve Per Holt, Ch. Juſt, Let it be a Rule fo2 the future, That when one 
. c ro. f OUght up by Habeas Corpus, the Return remain in Court, and a 
88 Copy of it only given to the Marſhal; and ſo of a Committitur. 


Excommuni- Per Cur”, Ik an Excommengment in the Plaintiff be tender d fo? 
cation and Plea in Abatement, tho' it be ſigned by Counſel, by the Courſe of 


be produced Court is not to be receivedunleſs it be pzoduced under Seal, tho the 


under Seal. 


Plea need not mention that it is ſo pꝛoduced: And ſo of an Dutlawyy. 


2 Jenkins 
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Jenkins & Uxor verſus Plombe. Paſch. 3 Annæ. 8. C. ante gr, 


E Court having taken Time 'till this Term to conſider of vide 1 8% 
the Cale, declared unanimouſſy, That in this Cale the De- 1 7... 
fendant ought to have Coſts upon this Gꝛound aſſign'd by Holt, Ch. J. dant onghe 
Thae if the Platntiff, having married the Executrix, had ozdered, ag *2 bave, Coſts 
he might have done, J. S. to receive this Debt which was due to the tes being 
Teſtatoz, and he had accozdingly received it, that had been a good nonſuiced, 
Payment and Diſcharge of the firſt Debt; and J. S. would now be. 7 þ< 41+ 
come indebted to the Plaintiff by a Contrat in the Plaintiff's time, ror, &«. 
viz. the Appointment and Receipt ; and he in that Caſe might bzing 
an Indebitatus Aſſumpſit againſt J. S. foꝛ ſo much Money received to 
his Uſe as Executoz: And here, tho the Defendant received the 
Money without any pzevious Appointment of the Plaintiff, pet the 
Plaintiff by bzinging this Adion, having aſſented to the Receipt, ff Thar tbe 
amounts to an Appointment, and a Diſcharge of the firſt Debtoz, and hat al 
makes a Contract between the Dekendant and him: And here the — Receipt, 
Plaintiff, needed not have named himſelf Erecuto?, it being upon amounts ro 
Contraf with himſelf ; his ſaying that it was to his Uſe as Execu- eng 
to2, is true, and therefoze no Harm, but rather better, fo2 it ſhews Diſcharge of 
how the Right came; fo2 ff here he had been an Adminiſtratoꝛ inſtead che ft Deb⸗ 
of Erecutoz, and declared as ſuch and recovered, and then Admin *" © 


ſtration had been revoked, the Defendant would be relievable by Au- 
dita querela. 75 


And it is a true Rule, That where the Exetutoꝛ need not name hiin- 74; where 
ſelf Executoz, he ſhall pay Coſts upon a Nonſuit, and the naming n Executor 
himſelf Executo? ſhall not exempt him from it: And where Executoz nen bose 
recovers in a Caſe in which he need not name bþfmſelf Executoz, and Exccuror, be 
dies inteſtate, oz makes his Executoz, who will not pꝛove the ill. oy Pay 
As to the firſt, Teſtators Goods, his Executoz oz Adminiſtratoz, and your, ec. 
not the adminiſtratoꝛ de Bonis non of the firſt Teſtato?, ſhall ſue Exe⸗ 

cution, and would be liable to the Coſts of a Monſuit of him, and not 
the Adminiſtrato2 de Bonis non: And though here the Executoz ſhould 
bing the Aﬀfon in his own Name, pet the Debt recovered are Allets 
in his Hands. Jf Erecuto2 lives at London, and Goods which Teſta⸗ 
toꝛ died poſſeſſed of are at Briſtol ; yet the Erecutd? has ſuch. immedi⸗ 
ate Poſſeion of them, that he may maintain © rover koꝛ them in his br q Hob. 
own Name againſt any Converter of them, and the Damages recover- * 
ed ſhall be Aſſets in his Hands; but if he does not recover ſo. much 
in Damages as really the Goods were wozth, and that happens not 
th2o' any Fault of his, he ſhall anſwer fo2 no mo2e than He recovers ; Where an 
as it the Goods be periſhable Goods, and befoze any Default in him to mg 
pꝛeſerve them, oꝛ ſell them at due Ualue, they are impaired, he (all for go more 
not'anſwecr fo2 the firſt Ualue, but ſhall give that Matter in Evidence chan be teco- 
to diſcharge himſelf : But if one takes Goods out of his Poſſeſſion. ny, tg 
he muſt ſue him that took them, to have att Opportunity of diſcharging vatue of che 
himſelf of anſwering moze in Aﬀets than he recovers ; So if Erectt- 3 35 
to? will omit to ſell the Goods at a good Pꝛice, and after ber "oy 

| aken | 
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taken from him, there the Ulalue of the Goods ſhall be Aﬀets in his 
Vide 1 Salk. Hands, and not what he recovers, fo2 there was a Default in him, 
116. 117. And in this Tale, if the Recetpt was by the Defendant after the 
Plaintiff's Marriage with the Executrix, the Husband alone ſhould 
have bzought the Aﬀton ; but if the Receipt were in the Wife's Time, 
befoze the Marriage, the wusband and TUtfe ought to join in the 
Adtion: So per tot. Cur. Defendant muſt-have Coſts, 


Ation ari= Per Cur. It Cauſe of Action ariſe Part in one County and Part 
fog fait in in another, Plaintiff hag Election in which of the Counties to lay it, 
and Part in AND in that Caſe the Defendant ſhall not upon the Common Affidavit 
another. change it; but where the Cauſe of Afton is tranſitozy, and the Plain⸗ 
tiff does lay it in another County than in that in which it did in Truth 
ariſe, and the Defendant by the common Affidavit would change it 


vid. Vent, into a different County, the Plaintiff ſhall not come and ſay that it 


17. did ariſe in another County, and be bound to give Evidence there. 
788 Domina Regina verſus Daniel. 
Vid Pol 289. | 


for inticing 
an Appren- x 
rice to depart . The inticing an Appzentice oꝛ Servant to depart from his Ma⸗ 


Vis. Pop 13 ſter, is not an Offence of a publick Mature, but the Party's Reme⸗ 
2 Rol. Ab.75. Ip is by an Aﬀton upon his Caſe, which he may well maintain. Vide 
oy 105. 
A common Atdtion of Treſpaſs will not lie fo2 inticing an Ap- 
p2entice o2 Servant from his Paſter. But ik one will take away 
my Servant oz Appꝛentice by Fozce, Treſpaſs will lie ko; the Maſter, 
declaring upon the Fozce, per quod Servitium amiſit. 
3. Pere it does not appear whether he were a Servant oz an Ap- 
pꝛentice, and a manifeſt Difference is taken in 21 H. 6. 23. between 
a Servant and an Apprentice. An Appzentice muſt be by Deed, a 
Servant may be by Parol Contra#. An Appꝛentice cannot be diſchar- 
ned but by Deed, but Servant may by Parol. 
4. The inticing to embe3il his Baſter's Goods has no Venue tg if, 
and therefoze that is bag. | 
5. Pzocuring to depart and abſent himſelf from his Maſter's Ser- 
we is bad, without poſitively averring that he did depart, Per 
OWEll, 
6. Per Powys, It ought alſo to appear how long the Abſence oz 
Departure continued, fo2 here, fo2 ought appeared, it might be but 
ko half an pour. | 


And per Omnes. The Pꝛecedent in Raſtall is perfe Monſence, fo2 
it was, That the Defendant pꝛocured his Servant to leave him, and 
; that he was a common Procurer of Servants. 
Fareſl. 2. _ Vide Poſt 311. That Communis Deceptor, Oppreſſor, Perturbator, 
1 Mod. 7:. Ge. ate too general. So is Communis Lena. 1 Salk. 382. Communis 
5g, 24 Poculator, Jurator, &. Fareſl. 53. 
1 Sid, 282, A Gran 


Iadictment * totam Curiam, this Term, the Indidment is naught. 
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Grant verſus Southers Mar. 4 a Vid.anter 12. 


Rant had been in Cuſtody of the founer Marchal, and volunta- One votunes- 
J rily ſuffered to eſcape by him, and he after came voluntarily and g red 
returned, and being found in Cuſtody by the ſucceeding Marſhal, 


luntarily re- 


was detained by him. Thereupon he having bzought an Action ok urea aod 
Falſe Impzilonment, the Court granted an Jmparlance till the next in! 
Term, affirming at the ſame Time that it was lawful to detain him, brought an 
and that to ſuffer him to go at large would be an Eſcape fn the Se- ion. 
conv Varſhal ; and that Hale had been of the ſame Dpinfon. And . Hob. 
they declared they knew no ſuch Ching as a perpetual Emparlance, 202. conr'. 
tho they had known perpetual Jnjunttong, * a 


Domina Regina verſus Steer & al. Vide 2 Keb. 


* bs 178, i 
Tg were indicted, fo2 that at ſuch a Place in Com. Suſſ. Vi & lodiament 


Armis, in the Defendant's Pond illicitè & injuſte piſcerunt cum for Fiſhing 


Retibus, and ſo many Carps, de Bonis & Catallis of the Pꝛoletuta, 
did take and carry away. | 


And moved by Broderick to have it quaſh d: 


1. Foz the Jnſenſibility of the Tow Piſcerunt. 


2. F02 that theſe being Fiſh in a Pond, they could not be Bona & 
Catalla of any Perſon. me 7 


Per Cur. The Jnſenſibility of the Moꝛd Piſcerunt would not habe: «cv. 594. 
- 3 had the taking and carrying away of the Fiſh been well 


2. Ik a Man has a cloſe Pond in which there are Fiſh, he may os 
call them Piſces ſuos in an Indidment, o2 he map not do it, at his; 
Pleaſure, and either May is good; becauſe being in a cloſe Pond, Keb. 178. 
the Pꝛoperty (Ratione Loci) in them cannot be loſt, becauſe thep 3 Mod. 97- 
cannot ſwim away; but notwithffanding he cannot call them as Bona 
& Catalla, if they be not in Trunks, aud fo2 that the Jnditment is 
bad, but however not fit to be quaſhed on Motion, the Dffence of 
Fiſhing in other Mens Ponds, and taking away their Fiſh, being too 
great to receive ſo much Countenance. 


Note, per Cur, There needs no Paivilege to make a Fiſh-ond 
as there needs in Cafe of a Marren. | 


Per Cur. One cannot declare againſt a Cozpozation aggregate, as 
in Cuſtod' Marr'. 


Per Cur. One is indickable fo2 ſetting up a Market oz Fair, o: . bo 
Leet; fog, _ 


or Leer, in- 


1. It dickable. 


* r 
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1. It is an Uſurpation upon the Queen, koꝛ which ſhe may bꝛing a 
Quo Warranto, where there map be two Judgments, the one fo2 
Seizure of the Franchiſe into the Queen s Hands, the other fo2 a Fine 
fo2 the Uſurpation ; and to keep a Leet to ſummon the Subjet to 
make Pꝛeſentments, and to amerce, is a Gꝛevance to the People be⸗ 
ſides. So of Fair 02 Parket, if they take Toll of People. 


Per Holt, Ch. J. at Niſi prius. It Bond be fo2 4001. with Con: 
dition to pay 200 1. at a Day, without mention of any Intereſt to 
be paid fo2 the 2001. So that if the Two hundꝛed Pounds be paid at 
the Day, the Bond is ſaved; and tho' the Money be not then paid, 

do that now the Obligoꝛ canuot be relieved againſt the Penalty with: 
Ante167, l. gut paying Intereſt, yet ſuch Bond needs no Specification by the late 
Att of Parliament. | 


Herring verſus Crocker. 


A x»: , | adgment.by Confeſſion thꝛee Terms befoze, and befoze any Entry 
zo te gen.] on the Roll of the Judgment a Fi. fa. is taken out, and the She: 
before Judg-Tiff taking Security fo2 his Jndempnification from the Plaintiff in 
1 that Judgment, levies Goods to Aalue. And now another Fi. fa. 
lue levies, Upon another Judgment, being bꝛought to him, he returns nulla Bo- 
na, the Goods are (old upon the firſt TUrit, and money paid by the 
Sheriff, and Satisfaition entered upon the Judgment, but the Roll 
not filed. The Plaintiff in the ſecond Fi. fa. bzings Falſe Return 
againſt Sheriff. And now it was moved fo2 the Plaintiff in the firit 


Fi, fa. to have Leave to file his Roll. | 


Per Cur. How can an Aﬀton of Falſe Return be Fnaintained a- 

gainſt the Sheriff if there be no Fraud in him? And ik there be, you 

abe your Remedy notwithſtanding the filing this Roll, as well as if 

it be not filed, The Sheriff would not be liable to the Defendant 

in the firſt Judgment in Treſpaſs, fo2 the Writ is enough to juſtify 
him, and he is not bound to examine any farther, 

By the ancient Rules of the Court, the Judgments of one Term 

Poſt 191. dught to be entered upon the Roll befoze the Eſſoin Dap of the next 

| Term, and the late At of Parliament fo2 docketting of Judgments, 

was only in Imitation of the ancient Courſe, and in Aid of it. 


And per Holt, Ch. J. The Common Lam is, and that is indulgent 
enough, That all Things done in the Uacation ſhall refer to the pꝛe⸗ 
cedent Term; and tho' no Jnconvenience appear to us if this Judg- 
ment be now filed as of the due Term, pet we cannot fozeſee how far 
ſuch Retroſpet may affect others. And if this firſt Debt be a juſt 
Debt, and the Party without any Compulſion had paid it befoze your 
CUrit came to the Sheriff, it had been good againſt you: So here, 
if the Debt were juſt, and a Writ had come to the Sheriff, and he 


had levied the Money, and paid it befoze the ſecond Writ had — 
nr g 


1 Saund. 3 9» 
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to him, it had been good againſt the ſecond Plaintiff, tho' the firſt 
had no Judgment. 
Thercfoze he adviſed Serjeant Darnell to conſider of it again be: 
foze he pꝛoceeded with the Acton againſt the Sheriff. 
And they would not grant the Motion. 


Domina Regina verſus Beſt & al. S. C. 1 Salk. 


174. 
Ante 137. 


1 were indided, koꝛ that they being idle, ſcandalous, and wicked Vi. zoce 100, 
Perſons, in ozder to oppꝛels and defame one P. P. and to get . c 
unto themſelves unlawful Gains of Boney from the ſaid p. P. they for Conſpire- 
did falſo, nequiter, malitioſe, 8&c. conſpire, contrive and agree among c. 
themſelves, falſo to charge the ſaid P. P. with being the Father of a 3 
Baſtard Child, with whom they pꝛetended one El. C. to be then big, ting co 
and that in Purſuance thereof they did falſo affirm him to be the Fa- — + php omg 
ther of it, Upon Demurrer, now Broderick took Exception, ie Eucker of 
. a Baſtard 
1. That it was not averred, ubi revera he was not the Father of var oe = 
it, 02 ubi revera the ſaid El. C. was not then with Child; and that . 
it was eſſentially neceſſary to the maintaining ſuch JndiXment to aver: 3 
that the Party was innocent. Vide 9 Co. 33, a. 1 
2. It does not appear that any Thing kk done in purſuance of 
the Conſpiracy, and that alſo ought to appear accoꝛding to the Polter'g 
Cale, ubi ſupra, and it is ſo far from being falſe that he was the Fa- 
ther of the Child, that he is adjudged to be ſo by the Juſtices of 
Peace, and o2dered to maintain it. 


And if this were an Indickment fo2 Perjury, fo2 falſo wearing that 
a Deed was executed by ſuch a Party, without ſaying ubi revera no 
ſuch Deed was executed, the Mozd falſo would not even by Jntend- 
ment impoꝛt that the Deed was not executed, but only that the Par⸗ 
ty that (wo2e it was a falſe Perſon generally; and if Iſſue were ta- 
ken that he did not falfly affirm it, the Affirmation, and not the Fal- ® 
ſity, would not be triable, 


Dee, contra. The Indidment is grounded meerly upon the Con- 
ſpiracy to charge falfly, and this Conſpiracy, with the ſubſequent falſe 
Affirmation is ſufficient to maintain the Indickment within the expꝛels 
Reſolution of the Polter's Caſe. And that a falſe Conſpiracy, with- 


* any further Ai of Purſuance, is indicable, he quoted 1 Sid. 68, 
I LEV. 62. 5 | 


Holt, Ch. Juſf. Tho'a Conſpiracy to charge falfly be indickable, fete party 
pet the Party ought to ſhew himſelf to be innocent, fo2 People may law- oughe 3 
fully meet, and contrive and agree to charge a guilty Perſon, and to ed. inlet 
ſay that they met and agreed to charge falſly, perhaps will not be cent, b. 
enough, without ſhewing the Foundation of the Falſity, viz. the Par- 
ty's Innocency. And here, if the Defendants had pleaded Mot guil. + 


ty, they muſt have been acquitted 1 8 Oder of two Juſtices ſtand⸗ 
ing 


8 
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ing in Fozte, would have concluded P. P. from giving Evidence of 
his Innocency. 


And the Caſe being ſpoke to again this Term, Mountague fo? the 
Defendants urged, that it ought not only to appear that the Accuſa- 
tion was falſe, but that it was befo2e a lawful Magiſtrate, otherwiſe 
it could not be a legal Accuſation. 

And if this were a CUrit of Conſpiracy, it would not have lain be⸗ 
foze an Acquittal, and then there would be no need ok an Aver ment 
of the Party's Innocence, becauſe the Acquittal would tantamount. 

And he inſiſted, That if this had been fo2 Perjury, there muſt be 
an Averment that the Matter (wozn was not true, and that the falſo 
—_— not ſerve ; and fo2 that he quoted the Caſe of the King ver/#s 
Griebe. 

And he took a Diverſity between a Conſpiracy and a Confederacy; 
the one muſt be in judicial Pꝛoceedings, the other may be in Pais. 

: Int. 561, Vide the Statute of 28 Ed. 1. c. 10. but this Jndifttnent is fo2 a Con- 


62, [ 
: Mod. 220 (piracy. 


But ofthe other Side was quoted a Pꝛecedent out of Weſt. 2. 
p. 102. F. 97. agreeing with this: Jt was fo2 conſpiring falfly to 
charge one with Felony, without any Averment that he was innocent. 
Vide 42. Ed. 3. 15. In @onſptracy latd in one Place to charge with 
a Fat in another County, and the Uenue came from the County 
where the Conſpiracy was laid. 


The Caſe of Per Holt, Ch. J. Pour Cale of Perjury is not like this, fo2 there 
＋ A the Crime meerly conſiſſs in the Fat won, and the Matter is indik⸗ 
un ferent till the Averment of ubi revera comes : But here is a Conke⸗ 
dergcy to charge a Man falſo, nequiter, mailtioſe, &c. and tho' the 
Wop contederaverunt be not in, pet there are the Moꝛds machina- 
verunt & aggregaverunt, which are as full. This indeed is not an 
Jndizment fo? a fozmed Conſpiracy, ftriily ſpeaking, which requires 
an infamous Judgment, and loſs of liberam legem, as upon Con- 
2 Cro. 131. bickion on an Attaint, and fo2 which an Jndiftment will not lie till 
8 Acquittal, o2 an Ignoramus found. But this ſeems to be a Conſpi- 
racy late loquendo, 02 a Confederacy to charge one falfly, which, 
ſure, without moze, is a Crime; and it is a Crime fo? ſeveral People 

Vid. 2 Cro.s. tO join and agree together to pzoſecute a Man right o2 wꝛong. 


1 Ik in an Indickment fo2 ſuch Confederacy you pꝛoceed further, and 
| ſhew a legal Pꝛoſecution of the Confederacy, there you muſt ſhew the 
* Event thereof, as Ignoramus returned on the Indickment, oz an Ac- 

quittal, o2 elſe the Indiament fails ; but where you reſt upon the 

050-13: Confkeperacy, it will be wen without moze. 


And it ſeemed to the whole Court, That the very agreeing toge⸗ 

Vide ante ther to charge a Man with a Crime falfly, is a conſummate Dffence, 
100,137,169. und indidable: And as to the Mant of averring his Innocence, eve- 
: ty 
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ty Ban is pꝛeſumed innocent till the Contraty appears, and the Fatſo 
ſtrongly implies his Innocence. 


Indeed if the Truth had been, that there was a Moman with Child, 
and the Pariſh likely to become chargeable, and the Defendantsdeing 
- Þariſh-Dfficers had met to inquire and find out the Father to ſave 
the Pariſh harmleſs, and upon ſuch an Occaſion ſhould, upon their 
Inkozmation, charge this P. P. to be the Father, and the Indiment 
had been fo2 that, they muſt have been acquitted. 152 


And tho all the Court were clear fo2 the Queen, yet at the Jm- 
poꝛtunity of Broderick, they let it paſs over till the next Term. 


And in Trinity Term Ater, Jud. pro Regina. F02 it is a Conſpi⸗ 
racy to charge one falſly with Foꝛnication, which, tho' it be no Crime 
at Common Law, pet is puniſhable in the Spiritual Court; and a 
Confederacy falſly to charge with a Thing that is a Crime by any 


Law is indiftable, and the Confederacy is the Giſt of the JndiXment. 
Per totam Cur. 


Per Holt, Ch. J. It an Attoꝛney will take a Man's Mottey to do vide ante 
Bulineſs, and does not do it, we may enter into a ſummary Eramt- 16, 4, 86. 


nation of it, and if we find him refcatozy, we may ſtrike him out fine mee. 


and notdoing 


. his Buſineſs. 
Domina Regina verſus Wheeler. 


Nquiſition befoze the Cozoner, ſuper Viſum Corporis, That . thej,,;Gion | 
1 CTUheel of a Fozge moved to the Death of the Deceaſed. And now cher che 

ft was moved to ſtay Pzocels fo2 ſeizing it as a Deodand, becauſe ge of 2, 
Parcel of a Freehold, as the Cheels of a Mill o2 Yill-kone, which tothe Desch 
were agreed to be Frechold, and ideo not capable of being Dee, cfDoceer'd, 

dand, | | id. I 02412) 


And per Holt, Ch. J. A Hill is a known Thing in Law, and fo 
are the Parts thereof ; and therefoze if the Owner of a Mill take out 
one of the Mill⸗ſtones to pꝛick 02 gravel it, and deviſe the Mill while 


the Stone is ſevered from it, pet it ſhall pals as Part of the Mill: 
and a Bell cannot be a Ocodand. 


Et per omnes. Let Pꝛoceſs upon the Juquiſition ſtay. 


Bb 2 Brit- 
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* 1 Salk, Britton verſus Standiſh. 

42, 43- 'Tbri was againſt him in the Spiritual Court, ko; not coming ta 
Libel for not - | e | 

con 10. ], bis-Pariſh-Chuveh on Sunday, and nat receiving the Sacrament 
his Pariſh- at Eaſter. | Liao en 76H, £317 TIDOU Uſthh CHING! | . ä 
Church on | {OT RING ide ie! e. 


Sunday, and i | Rl 8 05; RS 2 ed ae 
nor recciving Parker moved £02 a P2ohiditton' upoti 4 Slttgeſtion, that the De. 
che dect. termination of the Bounds of Pariſhes, and the Interpꝛetation of 
Motion for a the; Laws and Statutes bf the Realm; belenged to the Queen's 
Probibirion, Tempoxal Courts, und that by them nd Man is bound to go to his 
went to 200 · Pariſh-Church, lo he go to ſome Church, and that the Defendant 
cher Church, di Conſtantly reſoꝛt to another Church. And Day being given by 
„ the Court fo? the hearing Cotinſel of both Sides, Raymond againit 
nn ne nnd iy 


1 | als 5-1 I 19 1451 
1. The Suggeſlion does not ſay, that he reſozted to any Church 
in which there were Divine Pꝛapers. 3 8 
R. He is 2. By the old received Canons, every Pariſhioner is baund to re- 
bound by eld pair to his JPartſh-Church)oh Sundays and Holidays, and it fs no 
recerved © Excuſe that he went to another Church withbiit tt be upon an extra- 
bis Pariſh- O2Dfnary Decaſion, and foz a teatonabie Cianſe which ougbt to tome 
Church, Ge gf his Side, and of which the Spiritual Court are Judges, Vide 
12 Linw. 184. de Paroch. and his Comment upon the Tozd Volenti- 
bus in the Canon, which implies a Liberty to Pariſhtoners of not 
Eſpecially on coming to the PÞariſh-Church on other Days than Sundays and Holi- 
Sundays and days, Which are Days of Obligation; and herewith agreeth Selden, 
Holidays. ..... Vid. Sparrow's Collection 78. & Injunction 46. whereby it is 
direfed, that ſome diſcreet Perſons of the Pariſh be appointed to ſee 
that Pariſhioners do repair to their Parich Church, and to pꝛelent ſuch 
as do fail, in oder to a Compulſion by Eccleſiaſtical Cenſures: Vid. 
the goth Canon of tne Conſtitutions of 1603. idem, ànd the Statute 
of 1 Eliz. c. 2. Se. 14. expreſs in the Point, and the Act of Tolera- 
And 1 W. & tion, 19 W. & M. makes Alteration wy ps Favour of Pꝛoteſtant Dil- 
W lenters, and therefoze cannot avatl the Dekendant here, he having not 
f:ndant. WQewed himſelf one as he ought if he would take Advantage of it. 
| Then as to the Reaſon of the Thing itſelf, it ſeems. clear fo2 us; 
As roParithes fo Pariches at firſt were Diſtrits, certain Parts of the Dioceſs, and 
Maintenance the Care of the Souls of the Jnhabitants were charged upon certain 
ofthe Prieſts. Pꝛieſts, who were maintained by the Dioceſan by a Diſtribution of 
the Offerings made at Chriſtmas ; and by the ancient Canons, as 
well as by Ads of Parliament, ſuch Pueſts having Care of Souls, 
were bound to a Reſidence upon their Parifhes, the better to dil⸗ 
charge that great Duty, which End they could not well anſwer, oz 
miniſter fit Remedies to the Spiritual Diſeaſes of their Pariſhioners, 


if the Pariſhioners might chule whether they heard their Jnſtruftons 
02 not. 


And 
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And as to the other Charge in the Libel, viz. the not receiving the 4s co recei- 
Sacrament at Eaſter, vid. Linw. 8. 143. that all Chriſtians ought to "98 the 8. 
receive the Sacrament at leaſt once a Year, viz. at Eaſter, ibid. 227, 
And ſo is the Rubrick eſtabliſhed by Parliament, and the twelfth Ca- 
non of the Conſtitutions of the Year 1603. . 


Parker contra. As to the Statute of the iſt of the Queen, though rogge. 
the Mods be, That every Pariſhioner ſhould repair to i Fail 9 El. 1 
©hurch, het the true Meaning of it is well expounded by other ſubſe. i; n. 
quent Statutes, where that Clauſe of it is taken Notice ok, and or wa. ©” 
reciten accomning to the Meaning and Subſtance thereof viz. that ber 
every Man ſhould go to his own Pariſh, oz ſome other Church, Kc. ** +3: 
Vid. 3 Jac. x. c. 4. Set. 27, Rawleigh's Law of Recuſants, --- - - the vid. Lev 
late Act of Toleration, 1 W. & M. Spelm. Confil. 1ſt Part 193. 167. ” 
2d Part 144. 100 Uu : 1 TIER 
41 1 05 SETS 


Holt, Ch. Juſt. ſeemed to doubt whether a Parichioner were com- !fPorichio- 
pellable by Ecclefiaſtical Cenſures, to repair to their Pariſhes on Sun- bebe b 
days; f02 at that Rate, the Gentlemen of Grays-Inn, Lincolns Inn, Eccleſtaſtical 
Se. ha have a Chapel of their own, in which they have congant grape or 
Pꝛapers, would be compellable to go to their reſpecive Pariches, a Paier en 
Thing which was never thought they were obliged to: And he $24, be- 
thought Pariſhes were inſtituted foz the Conventency of the Parichio⸗ 4 — 
ners, that they might have a Place certain to repair to when they Chapels, &. 
thought convenient; and a Parſon, from whom they had Bight to re- 
ceive Jnſtructions, and other Church⸗Rites: Yet he agreed, that it 
was not commendable fo2 a Pariſhioner to abſent himſelf humozougy 
from his Pariſh. One is indeed bound to receive the Sacrament thaee 
Times a Pear; but that Eaſter was only named fo2-Direttion, but 
not fo2 Compulſion, and ſeemed to be mentioned fo2 the Sake of the 


Dfferings then. 


. Powell totis viribus contra. The Truth is, we live in an Age where z That che 
Men are apt to 'bzing thoſe Things in Queſtion, of which our An⸗ Eccleſtaſtical 
Leſfo2s never doubted ; and it is not fair to inquire ſo narrowly-jnto doch ju 1 
the Ouginal ok the Jurtsdizion. of the Eccleſiaſtical :Tourt on all digen. 
Ocraſions, and it is plain they are in Poſſeſſion of this Jurisdickton, 
und frequently exerciſed it; and ił we will ask, how they come to have 
Conuzances ot Teſtamentary Matters, we ſhall find no other Right 
they have to it, but conſtant and uninterrupted Uſage t- And as to X 
the Jnſtance of Grays-Inn, and ſuch like, there will be Ciſage againſt 
Cſage, and the Repairing to ſuch a Chapel will be a reaſonable 
Excuſe. and ought to be pleaded; and fo2 a full Authozitp in the 
Point, he relied on Brown's Caſe, 2 Roll. Rep. 455 · where; a Pꝛohibi⸗ 
tion was denied, the Queſtion there being on the Reaſonableneſs of 
the Excuſe pleaded :' Ok which the Court ſaid, The Spiritual Court 
was the pꝛoper Judge; and the: Reaſon ok the Pariſhioners Obliga- - 
tion to come to Church, is not fo2 the Sake of any Offering o2 Pꝛo⸗ 
fit to the JParſon, but in Regard that he has the Care of their Souls, 
Which he could not diſcharge if they came not to hear him. AER 

| JOU 


" 


« 4 


190 Term. S. Trin. 3 Annæ, in B. R. 


i Gould accord. Chat they have oziginal Jurisdittion, is moſt plain 
in both the Jnſtance$ in the Libel; and quoted Hard. 406, 407, 503. 


That no Ca. Holt, Ch. Juſt. A Jurisdiftion allowed to them Time immemozial, 
non ſince Mult be taken to belong to them by Law; but what J doubt at pꝛe⸗ 
* gere (ent is, whether this be ſo: And if there be any ancient Canon fo2 it, 
biadLaymen. Ad received here befoze 1603. J will agree with you; but if not, no 
Canon ſince, though in full Convocation, can proprio Vigore bind 
Laymen : And it was p2opoſed to them to ſtay below by Conſent, 
and to declare in Pꝛohibition foxthwith, that the Matter might be 
judicially determined. U 1 


That if che ., Aud at another Day, Mountague moved fo; a Pꝛohibition in the like 
Lidel be Cale; and then Holt, Ch. Juſt. having viewed the authozities, and 
grounded on the Aﬀ of 1 Eliz. Clearly, if the Libel be grounded upon the Statute 
4 2 — of 1 Eliz. they may compel you to come to the Pariſh⸗ Church, fo? 
chem. that Statute does directly ſubjef People to the Eccleſiaſtical Law in 
this Point; and the Caſe in Hardres and Rolle befoze-mentioned are 
Direft in the Point, and we muſt not let here to encourage Jrreligion, 

to which People are too pꝛone now a-days ; and if one does go to a 
cuſtomary Chapel within the Pariſh, it will be good Excuſe, but 

muſt be pleaded, | STO” 71 


les profeſfed i, And per Holt, Ch. Juſt. Tf a Yan be a pzokeſſed Church-man, and 
Chuich-man his Conſcience will permit him ſometimes to go to Meetings inſtead 
my go to Of coming to Church, the Act of Toleration ſhall not ercuſe him, 
Mcetiogs koꝛ it was not made fo? ſuch So2zt of People: But no Rule was gi- 

h ven, the Court ſaying, They would think of it befoze the End of the 


Term: And at laſt, Pꝛohibition was granted, and ozdered to de- 


clare fozthwith, 
A Sonis Per Cur, In a Cate in which 92. Brotherick was of Counſel foz 
vouna Ap- the Pariſhes of ---- -- and Thurſley in Surrey, upon an Oꝛder of 


his Father, Sefltons concerning a poo? Perſon, the Caſe was this: The Son 
%, was bound an Apprentice to his Father, and the Father gave up his 
Indentute to the Son, and bound him out to a Service into another 
Pariſh fo2a Pear, where he ſerved, but did not cancel the · Indenture; 

and becoming pooꝛ, the Juſtices oꝛdered him laſt legally ſettled in the 

Pariſh where the Father lived, becauſe the Jndenture being fill in 

Foꝛce, his Appzenticeſhip continued: And though Broderick urged, 

and it was agreed, that an Accowd with Satisfaction would be a good 
-Dilcharge of this Covenant; and per him here is that which in its 

Nature tantamounts to a SatisfaXton to the Father, fo2 now he is 

_ __ 'difcharged of the Obligation ok pzoviding koz the Son as an Appzen⸗ 

feſt Oblig vetfce : pet per Cur, The Indenture not being cancelled, the Obliga- 
tion conti tion Of the Apprentice continues; and if the Father ſhould get the 
nues. Indenture into his Hands again uncancelled, and ſued the Son there- 
upon, the atoꝛeſald Agreement would not be a good Plea fo2 the Son L 

| "an 


. 


* 
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and it is a good Plea to a Covenant, o2 even to a P2omiſe, that the 
Plaintiff agreed the Defendant ſhould be diſcharged of it. 


And Powell remember'd the Caſe in the Book of H. 7. where one 
was bound by Bond, and the Obligee delivered it to the Dbligoz, 
who omitting to caucel it, Dbligee having lit on it, put it in Suit; 
and all this was pleaded ſpecially, and adjudged no Plea t---But up: 
on another Exception, a Rule was to ſhew Cauſe why the Ozder 
Gould not be quach d. | 


Hodges verſus Templer. 


ULE was fo2 Judgment in Hillary Term was Twelvemonth ; Ve zue 59. 
but Cofts being not tared, My. Clarke, out of Kindneſs to the! seren of 
Defendant, gave Time fo? ſettling the Coſts till Eaſter Term, and Hul. Term, 
betoze Coſts lettled, and Judgment enter'd, the Plaintiff died: And uc 1 
now the laſt Hillary Term the Attoꝛney enter'd up his Judgment as co; ſere)-d; 
of Hillary Term befo2e, viz. the Time that the Rule was p2onotn: 20d ex: Hi). 
ced. And now upon Motion, it was ſet aſide fo2 Jrregularityz and 23 
they directed them if they pleaſed, to enter it as of Hillary laſt, being entered IVE 
the Term that they really had enter'd it, and enter thefr Continuan-** wake Hill. 


„Was 


Ces till then, fo2 the Court could not take Notice of the Plaintiff's £07" 
cath. 


And per Holt, Ch. Juff. It one will enter a Judgment as of a 

Term, he muſt atually enter it befoze the Eſſoin day of the ſucceeving 1 
Term, otherwiſe it ſhall only relate to the Term of which he enters vid. Pod 
it; and if Judgment be ſigned in Hillary Term, and in the ſubſe- » Mod. «. 
quent Uacation the Defendant ſells Lands, and befo2ze the Eſloins of 

Eaſter Term the Plaintiff enters his Judgment, it ſhall affe# the Lands 

in the Hands of the Purchaſer ; and if one enters Judgment ſo in 
Uacation, when indeed the Party was dead, if he was living in the 


pꝛecedent Term, the Judgment is good by Relation. 


Domina Regina verſus Inhabit de Com' Wilts. Poſt 307. 1 Salk. 359. 


| ; 2 Vid. ante 150, 
EP were inkozmed againſt, fo2 not repairing a common Pot :5 ;,;07. 


Iaformetion 


Biidge in their County : And now the attoꝛney General moved f 4c. 
ko a Ven' fac to the County of Berks, the whole County of W. be- ring + com- 


moa Bridge. 


Ing concerned. 1 Vent. 61. 


And per Cur', The Attozney may choole which of the adjacent 
Counties he pleaſes, and he may have the Ven fac' from the Body 
of that County, oꝛ de Vicineto of ſuch a particular Place therein 
next adjacent to Wiltſhire ; and the Defendant is not intitled to an 
Imparlance upon Amendment of an Inkozmation. 

Per Cur', An UInder-Sheriff ought not to ſerve as an Attozney 


during his Shertvalty. __ 
Ina 


„ 
—— 
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S. C. 2 Salk. 


680, 681. Domina Regina verſus Baines. 


Clerk of the E was convited befoze the Juſtices of Peace at their Quarter- 
Ne 1 4 Seſſions, upon certain Articles of Misdemeanoꝛs in his Dflice 
Miſdemea, Of Clerk of the Peace fo2 the County of W. (purſuant to the Autho. 
nors. rity given to the Juſtices by the late Ack of Parliament) erbibited 

againſt him: And the Owder being removed up by Certiorari> Mz, 


Wells took ſeveral Exceptions to it: 


oj. To the 1. The Dffences examinable by the Juſtices, muſt be in Execution 
reps. ras of his Office only; but all the Dffences charged in the Articles, are 
for r:king ko; Extoꝛtion of exceſſive Fees, which is no Part of the Execution 
exceſſive. of the Office, but rather a Reward fo? it. 


Fres, 


Per Cur. An Sed per Cur), That is anice Diſtiniion between taking Fees, and 
Profits are as EXECUting an Office; and ſure taking of Fees colore Officii, is an At 
Lands ard in Execution of an Office; and an Office and P?2ofits are as much 


Profs the ſame, as the Lands and Profits of them are one Thing. 
Obj Thar 2. The Moꝛds of the Statute are, That the Juſtices of Peace 


eorewed by mapat their Seſſions receive Articles againſt him; which ſatd Juſtices 
eleven, and qmap, if they ſee Occaſion, convitt him; and here it appears, the Ar: 
ee Gon7%,Þ. ticles were received by ſuch and ſuch, Eleven in all, by their Names, 
fore ſix: At ſuch a Seſſions, and the Matter adjourned to another Seſſions; 
and there befoze Six of the afozeſatd Eleven Juftices & al', he was 
Nn alecatur. Convicted ; fo the Wlowds not purſued: Sed non allocatur ; fo? the 
Meaning of the Statute is not, that the ſame individual Perſons 
who received the Complaint, ſhould amove ; but it is enough they be 
virtually the ſame, viz. the fame Court; and though not one of thoſe 
who received it were at the next Seflions held by Adjournment, it 
would be notwithſtanding well. 
obj. It does 3. Jt does not appear that he was a Clerk of the Peace at th 
_ 3 Time of the ſuppoſed Extoztion committed; but it is only ſafd, that 
the Time of he claimed and exerciſed the ſaid Office, and that might be, and he 
the ſuppoſed have no Right to it, 02 that he executed it as a Deputy: And this 
Extortion. ſęemed a Good Exception; fo2 if he were in by Wrong, 02 as De- 
puty to another, and committed Cauſes of Foefeitures, and after 
gets in by Title, 02 as Pꝛincipal, he ſhould not by reaſon of thoſe 
0; That the Petedent Migdemeanozs lofe his Office, = 
Abticles wers 4. In the Articles which where the Foundation of the Pꝛoceedings, 
not directand nd Ought to be dire and certain, one Fat charged was, That he did 
oog of extozt and fozce ſuch a Perſon to pay him 2s. 6d. fo a Subpœna fo2 
chan his juſt A Tlitneſs to appear at the Quarter- Seſſions, which was moze than 
Fees, Se. his juſt Fees ; without ſhewing what the juſt Fees were, oz laying it 
to have been colore Officii, 02 what Quarter-Seſſions the TUitneſs 
was ſubpœna'd to; fo2 it might be the Quarter-Seſſions of York, 


Cornwall, 8c. and therefoze not Matter in Execution of his Office. 
| 1 | 5. Another 
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3 „ „ 


5. Another Sum articled again him fo2, was ſaid to be fo2 Mat: % Nor (vid 


ter done at the Quarter-Selions of his County, but not lald to be 5 2 
colore Officii. | ; 


And per Holt, Ch. J. and Powell, clearly : Thefe Articles being A That the- 
Charge againſt the Defendant to bung him under Forfeiture ok his rex 
Office, in which now by the late A# of Parliament he has a Freehold, 1 
ought to be as dire and certain as an Indikment; but as to the ougtc co be 
Want of aſcertaining what the juſt Fees were, it is ſaid to be moze dba mp 
than the juſt Fees. Eu 

1 Vent. 19, 

And per Powell, That is enough, fo? the Juſtices are Judges ok 
that where the Fees are not aſcertained by Ai of Parliament: And per 
them two: TUe can't intend any Thing where a Man's Freehold is to 4, here che 
be fozfeited; and it does not appear that the firſt Sum was taken fo2 Court will 
any Ching under his Panagement as Clerk of the Peace, and the a, Tbig, 
Convitton muſt be accozding to the Articles, and not exceed the Ex- &:. 
tent of them. And it being ſpoke to again, the ſaid two Juſtices 
were clear of the ſame Opinion, fo2 this Charge would be bad in an 
Jnditment fo2 Extoztion in his Office; and this ſummary Tay is 
ſevere enough, without having it mo2e looſe than an Jnditment, which 
would only (tbjet him to a Fine ; whereas this is in oꝛder to a_Forfet- 
ture of his Freehold : And if this were an Indickment, the Extoztion 
muſt have been laid colore Officii ; and it is not enough, that the Title 
of the - nee is, That if was fo2 Misdemeanoꝛs tn his Office, but 
the Inſtances ought to be alledged lo too, and the Recital in the D2- 
der that it was colore Officii, is only a falſe Inkerence of the Juſtices 
not warranted by the articles, which are the foundation ; and he can't 
be convitcd of any Thing but what he ts charged with in TUriting ; 
and he is charged with nothing diref#lp in Execution of his Dftice. 


 Guuld & Powys dubitantibus, TUhether this need be as certain as 
an Indicment, fo2 then without doubt it would be had; and becauſe 
they were not fatisfied, though the other two were very clear, on ſu- 
pra) it went over till the next Term. 


And here per Holt, Ch. Juſt. Jf the Clerk of the Peace had com-, 
mitted a Misdemeanoꝛ, and to pzevent a Foxfeiture had lurtender d geben ; 

his Office to the Cuſtos Rotulorum, and taken anew Szant, that hontd nor, Sur 

not purge the Foxfetture, fo2 then it would be fn the Power of him longer v9 6 : 

und the Clerk to fruſtrate the Intent of the Statute ; and after Con- few Grone 

viction of the Clerk of the Peace foz a Yisdemeano? in his Office, the cj not 

Cuſtos Rotulorum is to nominate another Perſon in canventent Time, 85 

and cannot name the ſame Perſon again; but if an Officer commit a 

Forfetture, and he that fs to take Advantage of it accepts a Surren⸗ 

der, and makes him a new G2ant, the Fozfeiture is purged ; it is Ex⸗ 

to2tion in Officer to take Fees when none ts due, 02 mo2e than is due, 

82 befo2e they are due: And though the Oꝛder be quaſh'd, yet he may be 

pꝛolecuted again, as if Attainver of Felony be revers d, the Party muſt 


be tried again. 
Cc And 
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And at another Day, in Michaelmas Term, Powys came over to the 
Opinion of the Ch. Juſt. and Powell, That the Articles were no dj: 
Bur the Ar- re Charge: But Gould perſiſted that this being in caſe of a Free. 
u duc hold, and by conſequence the Charge to foxfeit ought to be certain; 
Charge. Pet it was a Freehold created by Ai of Parliament; which Ai ſub. 

jets it to a Foxfeiture fo2 Wisdemeanozs, and direcks the Charge and 
Examination thereof in this ſummary Way and Manner, which he 
thought would not require ſo great Stricnels as in caſe of an Indid. 
ment; and the Caſe of Dyer 114. was quoted, where a Ftlazer wag 
removed by Court by Parol. 


And the But per Cur' Not like this, fo that Amoval is not peremptoyy, 


233 but the Caule may after come in Queſtion upon an AMze ; but this 


ir; Att' Cem Amoval is made final by the Statute : So the Court being clear foꝛ 
moved to Qtiathing it, the Attoꝛney General moved to quaſh the Certiorari; de 


— 1 ae7 quo vide poſtea. 


5 B 2 Salk. | Wey verſus Yally. 
Debtbrought LIES SE fo2 Rent upon a Demiſe of Lands in Jamaica, bꝛought 
in Beg in London, and Plea to Jurisdition of this Court, That there 


of Lands in Are Courts of Recozd there, in which all Aﬀtons concerning Lands 
Jamaics, &e. there are determinable , and pzays Judgment, ik this Court has Ju- 
risdfiion : And on Demurrer, Broderick, in Maintenance of the Plea, 


quoted the Caſe of Parker and Damer in this Court, Hill. x & 2 W. 


8 me! 
2 72. & M. Rot. 505. that Debt does not lie here t, againſt Aſſignee 
/ . 


of a Term in Ireland; and in the pzincipal Cale, if the Dekendant 
had a good loca! Plea, as an Entry and Duſter made b Leſſo, ſuch 
a Plea would want Trial here, and quoted fo2 this, 3 Keb. 150. where 
Debt was bzought ko Rent upon Demiſe of Lands in Ireland; and 
pleaded that the Duke of York was ſeiſed in Fee of the Lands, and 


rh, and ouſted the Leſlee, and Jſſue there upon the Entry and 
U er. | 


The Ceſe and And per Hale, It is bad, becauſe the Iſſne could not be tried here: 
Diſedvant28* And he ſaid, In the pꝛincipal Caſe his Client was at that Diſadvan- 
dang. tage; fo2 the Houſe demiſed, was caſually burnt, and by an Ad of 
the State of that Country ozder'd never to be rebuilt, and a Repa- 
ration made to the Lefſo2; and we cannot have Benefit of this Bat- 
ter in Evidence here, becauſe the Jury cannot inquire of it; and the 


Plaintiff is at no Pilchiek, koz if he has not Juſtice there, he may 
have a TUrit of Etro? hither, | 


Vid. :Saund, Holt, Ch. Juſt, Pour Caſe of Parker and Damer ig good Law; 
238. fo2 being bought againſt the Aflignee, it is grounded upon the Pꝛi⸗ 


Hob. 37- vity of Eſtate, which is local, and therefoze to be bzought where the 
Mo Land lies; but ad been by Lefloz againſt the Leſſee, oꝛ by Allignee 


7 Co. . of Reverſion, Debt oz Covenant u e Statute 32 H: 8. c. 34. it 
vis Vent , were otherwile, ko then it might be upon the Pzivity of Contract, 
Vent. 59. 1 c ®* which 
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which is tranſitoꝛy, and therefoze might be laid any where: Jf a Dech 
bear Date at a Place certain, the Action thereupon muſt be laid there: 
And it has been held, that if a local Iſſue ariſe. in Ireland, inan Action 
laid here in England, it ſhall be either tried in the County where 
the Acton is laid, accoding to Dowdale's Caſe in 6 Co. 46, 47, 48. oz 
by luggeſting that uch a Place in ſuch a County is next to Ireland, 
and have Jury from thence. And here the Dekendant, upon nil de- 
bet, may give Entry, 8c. o2 the Law of the Country in Evidence, 


if there be ſuch a Law; and this we ſee. every Day done befoze Com⸗ 
mittees of Appeals from thence, * 


Powell. The Divggſity appears plain between local and tranſitozy 
Actions. Ik a Deed bear Date out of the Kingdom, if the Place of 
the Date be not alledged ſomewhere in England, we cannot try it; 


but here the Afton is grounded upon the Contrack, which follows the vide Hob. 


Perſon whereever he goes. And if the Defendant had pleaded a local 233: 


Plea, it might be tried where the Aion is bzought, o: by Sugge- C. 75, 


ſtion, as my Low ſays, in the next Place, whereof we have Pꝛece⸗ 
dents in Caſes from Ireland. And there maße a Law in Jamaica a- 
gainſt Bonds, yet ſure that will not confine the Action of Debt upon 

Bonds made there to that Country. And an Aſtion of Falſe Impzi⸗ 
ſonment has been b2ought here againſt a Governo? of Jamaica foz an 
JImpaiſonment there, and the Laws of the Country given in Evidence; 


Et per tot. Cur. Reſpond ult'. 


Winter verſus Garlick. 


thereupon mutual Releaſes ; and Exception was, that the Award 
was not certain no2 final, no Body knowing what the Coſts were ;© 


and then it was not mutual, the Releaſes being ozdered upon ap. x Salk. 


ment of the 10 1. and the Coſts. Vide 2 Lev. Fintney verſus Bullock. 74, 75 
5 ; 


Lev. 413. n 
To which was anſwered Cro. Car. 383. where it is ſaid, that the 
Coſts map be aſcertained by the Attoꝛnep's Bill, 2 Vent. 242, 243. 


Holt, Ch. J. It has been held a good Award to pay ſuch Coſts 


as P2othonofary ſhould tar, and that carries it far enough; but ſure* ** 7* 


they ſhall either alcertain it themſelves, 02 refer to a pꝛoper Dfficer, 


Powell. That Caſe referring to the Officer of a Court has been 
ſettled on Debate, koꝛ id certum eſt quod certum reddi poteſt. 
Et adjournat'. 


Per Holt, Ch. J. There can be no ſuch-Thing as a Demurret Vide Pot 
in Abatement. Vid. 1 Salk. 93, 94, 218, 220. Show. 91. 35 
Cc 2 5 Har- 


* 
* 2 2 


\ 


EBT upon Bond f62 Perkozmance of an Award, and Award Aud to 
was, That Defendant ſhould. pay the Plaintiff 10 J. and the py Cotts of 
Coſts of a certain Suit befoze depending in an infgrio2 Court, and; f 


10g in infe- 
rior Court, 


196 Term. S. Trin. 3 Annz, in B. R. 


„— 
— 3 —_ 


626, 
Vide Poſt 


251, 252, 


An'e 149, 1 C mas now the Queſtion, Thrther the Court ought to take No- 
759 Court 1 TEE Of the Millake of the Oay, by being told of it Ore tenus, and 
can take No. nut alligned- koꝛ Crro? gn the Recozd? 


tice of the 


Bades And Pengelly urged, That. there was no Reaſon they ſhould; fo 


told of it Ore the Court in their Judicial P2oceedings, never reckon by the Days 

rms, Sc. of the Month, but by the Days of the Meek, as Die Lunæ prox' 
poſt ſuch a Return, and relied on 1 Cro. 53 here a Writ of Jn- 
quiry was returnable Die Lunz prox poſt Quinden' Hill. 1 Car. and 
the Sheriff returned an Jnquiſition befoze him the 27th of January, 
a Day in Truth after the TUrit was returnable, and yet the Court 
refuſed to take Notice of it, being not aligned on the Kecozd. Vide 
1 Lev. 196. a Pꝛecedent where it was aſſigned on the Recozd, 1 Sid. 
301, the Caſe in Crokgyallowed to be Law. Plowd. 265. a. 266. b. 
Ro. Ab. 5 24. pl. 5. Dy@ 181. pl. 52. 21 H. 6.13. pl. 4. 3 Cro. 227. 
Latch 118. Sir Tho. Jones 228. 


S. C 2 Salk. Harvey verſus Broad. Vid. antea 149, 159. 8. C. 


Contra, Broderick quoted 2 Cro. 506, 548. 


Holt, Ch. J. You cannot ſay that the Monday is Tres Trin', fog in 
Truth it is the Sunday ; but becauſe the Eſſoins cannot be kept on the 
Sunday, they are kept on the Monday, and yet the Sunday is one of 
the Four Days. | 
A Cateuz. „ At the Council of Nice, they made a Calculation moveable fo 
tion moves. Eaſter f02 ever, and that is received here in England, and become 
* ble for bene Part of the Law, and ſo is the Calendar eſtabliſhed by Ac of Parlia- 
Vide ance , ment. Vide the Statute de Anno Biſſextili. And can we take Notice 
8:, 166. Of a Feaſt, without telling what Day of the Month it is? D2 ſhall 
Lb, ge we take Notice of it becauſe you ſhew it on the Recow, and not 
to 19% when we ſee it as plainly without your telling? Vide Gage's Caſe, in 
Vid Jo. 5 Co. 45. Jn the Entries, the Teſte of the Writ of Covenant was 
307. contr3- after its Return, and this did not otherwiſe appear to the Court, but 
by their own taking Motice of it; and contrary to Coke's Report of 

it, it was not amended, but Judgment reverſed, 

Et adjournat'. 


And it being againmoved in Michaelmas Term, they were all clear 
that they muſt judicially take Notice that Tres Trin' was on a Sunday, 
and that Gage's Caſe in Co. Entries, 250. Mo. 57 1. is full in the 
Point, contrary to Rep. in 5 Co. and ſo is Fiſh and Brocket's Caſe 


in Plowd. where a Fine was reverſed becauſe one of the Pꝛoclamations 
was on a Sunday. 


I | | Fan- 


- _ — at. 
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Fanſhaw verſus Morriſon. Vid. antea 157, 159. Fr | 


CI. fa. upon a Recognizance by Bail, ſetting fo2th, That they 5; , upon 
and either of them recognovit to owe the Sum of 401. to be Recogni-| 
raiſed of the Goods and Chattels, Lands and Tenements, of them <<. 
and either of them, upon Condition, &c. And the Sci. fa. was to ſhew ther of then 
Caule why the ſaid Sum of 401. ſhould not be raiſed of the Lands, ir. 


Sc. of them and of either of them, with an Averment, Quas quidem 
ſeparales Summas of 40 l. they oꝛ either of them did not pay; 


And Wells fnlſiffed, that the Sci. fa. was bad, fo2 to levp 401. of the 
Goods and Lands of them and either of them, was to levy two ſe- 
veral Sums of 401. and that ought not to be; and relied on the 
Cale of Parry and Villars, where Judgment was to recover ſepa- 
| _ Summas, the Recognizance being as here, and Judgment rever- 

And he ſaid, that it was impoſſible fo2 two to be jointly aud ſeve- 
rally indebted in one individual Sum, though they may be jointly in⸗ 
debted, and bind themſelves jointly and ſeverally to the Payment; 
and therefoze the common Fon of Bonds by two are, Noverint 
Univerſi, &c. nos teneri, ſo making a joint Lien fo2 the Debt, which 
as to the Obligation of Payment, is diſtributed and made ſeveral 
by the ad quam quidem Soluc' obligamus nos & utrumque no- 

rum, &c. vo 


© Holt, Ch. Juſt. remember d and agreed the Caſe of Parry and Villars, 
but ſaid, that by the Moꝛds here one Sum was only payable, but le- 

vtable upon the Goods and Lands of them both, oz of either of them, 
at the Party's Elefton. 


And he Cad, there was this Difference between a Bond jointly 
and ſeverally, and a Recognizance lo; that upon the Bond pou 
cannot ſue both jointly and ſevetally, but upon a Recognizance you 


may. 
Et adjournat?, Vide Hill. 3 Annz, the Reſolution. 


Elmore 


4 
* 
— 
2 


8 . 


2»ä 2 


Elmore verſus rnb 


- Replevin, I Replevin, Conuzance was as Balli to J. S. fo) Rent upon 
rie 1 Demiſe by the ſaid J. S. of the Locus in quo. Bat, that J. 8. 
for Rent. whole Fee it was, Time out of Mind uſed, and ought, to repair and 
ſeep joke maintain the Fences between the Place where and the Plaintiff's 
- Defendant's Land next adjoining, and thꝛo' Want of Repair the Plaintiff's Cat: 
4 tel eſcaped into the Place where, and were diſtrained fo2 the Rent ; 
nt of bis and on Demurrer, Eyre fo2 the Demurrer relied on 2 Saund. Pool 


Repairs, and 


os 4 8 verſus Longvule, the very Cale, ' 


Vide Hob. Hott, Ch. J. J think it is hard'to maintain that Judgment, that 
3 ee 282, when the Plaintiff's Inheritance is charged with the Repairs, he 
ſhould take Advantage of his own Urong in not repairing, by ma: 
king the eſcaping Cattel a Oiſfreſs fo2 his Rent, and it is not like 
the Caſe of Lozd and Tenant there quoted, fo2 the Lozd has nothing 
to do with the ms but the C e of RET PER to the Te: 


nank, - 


Per Cur. That Judgment is fi to be te: conſidered. 
J. 

Adjornat- Ideo adjournatur. * © 24150; 

3 1 ROSIE Davenant. 


220. 


Demurrer in 
Abatement. 


706 Defendant demurred in Abatement, and Plaintiff joined 
in Bar, and Judgment final fo2 the Plaintiff : Foz the Court 
Talc | ſatd, they knew not what a Demurrer in-Abatement was, fo? if the 
Joiner iv Cauſe be apparent to the Court, they would. abate the Writ, 8c. 
themſelves, oz elle it ought to be pleaded, and they ſaid they would 
xx Off. tutn all fuch- Demurrers into Bars, tho Eyre quoted Wimbiſh 
verſus. Willoughby in Plowd. a Pꝛetedent ot a ; Demurter in Abate- 
ment. Vide antea 84, 88, 115, 195. of Demurrers to Pleas in d. 
batement, but not ON Demurters in Abatement. - 


8. C. 1 Salk.7. Lepiot —— Browne. 


One B.remo- D Eing removed by Habeas Corpus into Cuſtod Mareſchalli, the 
Mer" pleaded Plaintiff declared againſt him by the Name of J. B. of ſuch a 
inAbaremene Place, in Cuſtodia Mareſchalli ; and he pleaded in Abatement, that 
Man of his Father lived in the ſame Town, and that his Name was J. B. too, 
ing him from AND concluded in Abatement, fo2 the TUlant of the Addition of Junior, 
his Father, O2 ſome other, to diſtinguiſh him krom the Father; and tho' this was 

by Bill, and fo not within the Statute of Additions, yet by the Com- 

mon Law there ought to be an Addition to diſtinguiſh in this Caſe 


of the Son ; ſecus if the Father were ſued, fo2 then J. B. ee 
d⸗ 


2 


—— — 


— 
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addition will be taken fo2 the Father; and the being in Cuſtod' Mareſe 
ſhall not help it : 


1. Becauſe there is no Deſcription of the Perſon. | 

2. The Father may be there too. And he quoted Raſt. Ent. 3 10. 
33 H. 6.54, 55- 37 H.6.29.b. 30. a. 4 Ed. 3.3t. 8 Ed. 3.50. 21 H. 
6. 26. b. 5 Ed. 4. 25. a. 


199 


Holt, Ch. Juſt. Suppoſe Father and Son be called J. S. and one, 1 
by Will deviſes his Lands to J. S. this prima Facie ſhall be underſtood « device 4, 
the Father; but if it be made out, that Deviſo2 did not know the Fa- Fecher ſhall 
ther, Sec. the Son ſhall take, quod fuit conceſs' : and ſuppoſe one deals 5 Fee 
with the Son, and knows nothing ok the Father, ſhall he at his Pe⸗ 
rfl take Motice that he has a Father of the ſame Mame, &c? Indeed, 
the Defendant, by bzinging the Habeas Corpus, had concluded himſelf 
if you had relied upon it. Ik this were an Daiginal, and the Father Vide 11 Co. 
and Son had lived in different Counties, there had been no Occaſion 1 Keb. 8 
of Addition of Junior. 


And per Cur', Pou ſhould have alſo ſaid, That the Father was in 
Cuſtod' Mareſc' too: And therefoze reſpond' ult' Niſi befoze End of 
uw 3 but the laſt Day Pengelly ſpeaking to it again, let it go * it go 
over. Wn 


Adams verſus Tertenants of Savage. Vid. antea 134. Poſt 226, . Silk. 
7 2 Solk. G0 r, 


Ci fac' was to ſummon in the Tertenants ok S. not naming 1 
them: And to this it was pleaded in Abatement, That J. S. was 3 * 

a Tertenant not ſummoned, and concluded quod Breve caſſetur; N 
whereas the true Way had been to conclude, Si reſpondere debeat tenant not 
quouſque, and thereupon to take a new Writ to ſummon in that 6 
tenant: but fo2 Pꝛecedents of ſuch Concluſions as here, Co. Ent. 
604. Cliff's Entries 702. Vid. 2 Cro. 506, 507. Cro. El. 740. Mo. 524. 
Contra. All the Court took a Difference where the TUrit is gene⸗ 
ral, and where it goes about to name the Tertenants particularly, rence 
and omits one: In the latter Caſe, the Tlrit may be abated, fo _—_— 
there the Party may have a better TUrit of the Kind, viz. Dne na- cal. 
ming them all; but in the firſt Caſe he cannot, and theretoze we can- 
not give Judgment to quaſh the Writ, but only he ſhall not be put 


to anſwer till the other be ſummoned. 


But becauſe Darnell, Serjeant, urged he had a Multitude of J32e- ee. 
cedents contrary, they gave Day to ſhew them, Vide 1 Keb. 55, 310, 


351, 352. * I 
r Keb. 351. Tertenants cannot plead in Abatement if any be lum 


money. 
* 


Har wood 


— —— 
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Harwood verſus Turberville. 


bead yo poy Efendant boꝛrowed Money fo2 the Uſe vt his Mother, and obli⸗ 
* ged himſelf by Bond to the Payment of it, on all Demands, 
his Mother ff his Mother would not pay: And now in Debt upon this Bond, 
— 1 got and Oyer thereof, he demurr'd to the Declaration, becauſe there was 
Vide 1 Lev. no ſpecial Requeſt with Time and Place of the Mother, and licet ſæ- 


3, 45-77 ius requiſitus would not da; fob, as it was ſald, the Dekendant ow d 
; $id. 105, nothing till Want of Payment by the Pother, and no Fault could 


456. + be in her, there being no Demand, 


x Mod. 35- | | 
> $rona. 66, per Cur', (Uhen there is a Duty which the Law makes payable on 
78. Demand, there needs no Demand exp2eſly laid; but where there is no 


Duty till Demand, it is otherwiſe, and here was a Duty ab initio : 

Requeſtne- Ik d Man be bound to pay Money on Default of Payment by ano- 
— wid 2. ther, but is not the oztginal Debtoz, there he is not chargeable till 
ſpecial Requeſt made of him who was to pay it. xe 


1 Jud' pro Quer'. 
Walſmely werſ#s Ruſſell, 


Caſe for ſcan» Laintiff in the Caſe declared, That he is a Ban of Reputation, 
CY kree from all Perjury and Suboznation of Per jury; and that 
Jodie of he is, and fo2 fir Months bekoze the Cows ſpoke was, a Juſtice of 
Peace, and Peace, and is, and fo2 ſeveral Pears befoze was, Chancelloz bf the 
C—_— Conſiſtoꝛy⸗Court of the Biſhop of Coventry and Litchfield ; and 
Court, G. CUrits did iſſue ſuch a Pear fo2 calling a Parliament, and that tuch 
— and ũ Day in that Pear was appointed fo2 the Elegion ok Burgeſles fo2 
Plaine et Litchfield to ſerbe in the ſaid Parliament; that the Plaintiff intended 
Vide 3 Co. t ſtand as Candidate, and of ſuch his Intention gave publick Mo⸗ 
Lee tice; that the Defendant knowing the Pꝛemiſſes, to diſparage the 
28. Plaintiff in his Credit and Reputation, and to bzing him under the 
3 Lev. 50. Penalty of Perjury, and Suboznation of Perjury, at ſuch a Time 
105 and Place, in hear ing of ſeveral of the Queen's Subjets, and in the 
Preſence of the Plaintiff, (poke of him the Plaintiff theſe falſe and 
ſcandalous Tozds ; There, goes your rare Chancellor, innuendo the 
Plaintiff, to ſuborn Witneſſes to ſwear againſt the Parſon; Thereas 

— 3 was not guilty thereof. Uerdi# and Damages fo? the 

* ntt . 3 4 1 ' ' 


Tharthe Gould, Juſt. The Adion well lies: Tf the Wows were ſimply and 
Words are qbftraitedly ſpoken, without reference to any publick Employment 62 


— Otlice of the Plaintiff, the Cale would have been moze doubtful, tho' 
in reference J Will not give any Opinion even in that Cale; but here they arc 


beg: lpoken in reference to his Dfffce of Chancelloz, and of one that was 


lor, E:. then in Commiſſion of the Peace, and ſtood Candidate fo2 a "au 
4 ber 


— 
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ber of Parliament ; and in that Reſpe# they are as repzoachful as | 


an be, they wound his Reputation, and craftily obſtru# his Ele- 
ton. © | 


Object. They are not ſpoke with reference to his Offite. Ther the 

Aniw. But they are; fo2 they are ſpoken of one in an Office of word chu 
Truſt, and having Adminiſtration of Juſtice, and ſpoken expzeſly £1197 was an 
that Capacity, There goes your rare Chancellor: And it cannot be taken . | 
here that the Tloꝛd Chancellor was only meant fo2 a Deſcription &. ; 
of the Perſon, but rather an Indication ok Capacity in which he did daa eb<, 
ſubom the Mitneſſes I and it 18 not material to ſhew, that any (Uo- bead ts ul s 
man did ſwear againſt a Parſon befoze him; fo2 if there did not, then vs cake in 
the greater Falſity and Scandal, and the Wozd Subornation is M. ate. 
ways taken in an ill Senſe : 3 loſt. 167. 


Obj. 1 Roll. Abr. 51. Yelv. 72. Thou haſt procured J. S. to come 30 0j It is not 
Miles to commit Perjury before the Lord Biſhop of Minton, and gave id, that he 
him ſo much Money: Reſolved the Adion would not lie, becauſe noe” vs 
ſaid, That they did commit Perjury ; and: therefoze no Offence. 

Anſw. This very Caſe was adjudged afionable, 5 Jac. & 3 Cro.93. R Words to 
Thou haſt procured falſe Witneſſes to ſwear in ſuch an AQion ; held be intended 
Action would lie, foz it ſhall be intended in malam partem, Vid. 1 Vent. n nd . 
50.1 Lev. 180. He is a forſworn Juſtice, and not fit to ſit on the Bench, cordiog to 
ſpoke of a Juſtice of Peace, attonable ; and TWozds are to be ——— 
accozding to their general Acceptation ; and the general Acceptation vel 72. acc. 
of theſe Moꝛds cannot be otherwiſe than criminal, 1 Cro. 14, 15. 1 8d Cro. Car. 
have often been with Juſtice B. for Juſtice, hut could get nothing but &. W.. 
Injuſtice at his Hands, aftonable ; and it ſhall not be intended of any con. 
Demand of pzivate Juſtice : Belides, theſe TUo2ds are ſpoke of one 
who deſigned to ſtand fo? Parliament⸗man, and with intent to hinder 
his Eleiton ; and he quoted the Caſe of Sir Walter Clarges. To ſap 
of a Man, That he is a Papiſt, though not afionable in themſelves, 
pet they were adjudged acktonable, becauſe ſpoke of one who ſtood fo2 
Parliament-WYan:t Che like Judgment in the Cale ok one Stowel1, 
ſince. Hard. 103. Yon and your Crew brought the late K. to Death, 
actionable; though it might be ſaid, That they only attended him to 
the Place ot Execution: Pet becauſe the Mods ſound in Scandal, 
and that the common Acceptation and Conſtruiton of them muſt be, 
that they were concerned and buſied in bzinging the K. to Death; 
and concluded fo2 the Plaintiff, 10 11 


Powys doubted how it would be, if the Wozws had no Relation to o, A gion. 
his Office, 02 (poke of a Man not in Office; but held them ackionable able becauſe 
here, fo2 theſe two Reaſons, viz. Spoke of a publick Officer, and in ue Om. 
reference to his Office; fo2 he held the Ulogd Chancellor was not A cer, and in 
deſignatio Perſonæ. 02as his Name, as Parſon o2 Dean is; but an 41. to 
Innuendo of his Cozruption quatenus ſuch, i. e. quatenus a Chancel *** 
lo2: And he denied the Caſe in 1 Roll. Abr. 79. p. 2. but agreed, 

2 Cro. 190. Thou art forſworn in Collet- Court, and ſame 25998, 436. 


D d | Thou 


ä 


Vide Cro. Thou art perjured, for thou art forſworn in the Biſhop of G's Court, 
15757 10, not to be aitionable ; and would viſtiiguiſh thoſe Caſes from this, be- 
153. [cauſe ſpoken here of an Officer, and with Relation to his Dffice : 
Subomation is a known Term in the Law, and is the TUozd of Art 
fo2 coꝛrupting one to commit 1Þerjury, 3 Inſt. 167. The Statute of 
32 H. 8. c. 9. (peaks of Subomation of TUitneſſes : 5 Eliz. c. g. 
Subomation of falſe Pzocurement of a Witneſs, Vid. 1 Lev. 118. 
Hard. 501. Mo. 243. e | 


Per Anderſon, A pubate Man cannot be flandere but by particular 
Cows, but general los ſuffice to lander a Magiſtrate; and con- 
cer pro Quer. +108 


— 


ent 59.6 Powell contra: 1. He agreed, the Phꝛale of Expꝛellon was as di⸗ 

R. That the keck as if the Defendant had actually ſald, That the Plaintiff had 

4 or6s © ſubozned TUitnefſes to ſwear againſt the Parſon: J cannot well find 

Subornation. whether mp Bꝛothers think the TUowws adionable in themſelves, if 
ſpoken of any Perſon whatever, oz by reaſon of a Relation to his 
Office, 02 other Circumſtances of the Plaintiff on the Declaration; 
but J hold them not aftonable upon any Account. 

2. Not without a Relation to his Office, one cannot be a Subozner 
of Perjury, without there be a Perjury committed: One indeed map 
ſtibom to ſwear, and pet no Oath taken; 02 an Dath map be taken, 
and pet it be no Perjury, fo? it does not appear to be in any Court 
of Juſtice; the Cale in 3 Cro. not like this, to2 here is neither Court 
o Cauſe mentioned, where che Swearing was; and he agreed the 
Cale in Cro. Jac. 158. fo? there was a Perjury ſaid to have been com- 
mitfed ; and as to the Caſe in Hard. 501. a Perjury is ftkewiſe char. 
ged ; Jt is not a#tonable to ſay, That one did foz(wear Himſelf, a for- 
tiori, how can the ſuboꝛning one to fodwear Himlelf, be Slander to 
bear an Aﬀton? And Suboznation, ex vi termini, does not impo2t a 

Subomatton ot Perjury ; and the Caſe in 1 Roll. 79. is much ſtron- 
ger than this; Subozmatton indeed is never taken in a good Senke, 
no moe is Fonwearing, yet no Action lies fo2 ſaying a Man did fo2- 


Then as tothe Relation of theſe Wozds to his Dflice, oz that he 
ideen oy Alledges himCelf to be a Juſtice of Peace, and Candidate fo: Parlia⸗ 
ſach Caſe was ment: J agree, -TUlows ſpoke of a Magiſtrate will bear Aﬀton, that 
oy 00 would not do ſo if ſpoke of another, but they muſt touch him in his Dt- 
Cre. 14. tice: Ik there had been a Cale in which a Parſon had been Party be: 

foe the Plamtiff, and Momen had been ſwozn in it, and that had 

| been ſet koꝛth, then theſe Mlozds might be applied by innuendo to 

that, and ideo aFionable. Vid. Cro. Jac: 30. Vel. 220, 221. And the 

[Chancellor] CUO2D [Chancellor] dots not neceſiarily impozt, that this was char- 

does not ne- ged upon him in his Office of Chancelloꝛ; and TUozws muſt be either 

celle . Atftonable in their Nature, and bear 'Aﬀion if ſpoke of any Body, 02 
ge.. ſtandalize him in Office, &c. to bear an Adlon. ny 


1 | | Holt, 


— i 
ane 
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Holt, Ch. Juſt, acc. Mp Bzothers fo? the Plaintiff are not well Ch. J. Here is 

agreed, whether the Mods be aftonable in themſelves, but rather in⸗ o Charge of 
cline not; and J think they have great Reaſon ko; that Opinion, be- aeg. 
cauſe here is no Charge upon the Plaintiff ot any Suboznatton of Per- jury, 6 
jury, oꝛ that he did ſuboꝛn TUtitneſſes to foz(wear themſelves + And 
ſuppoſe it were the firſt, and no Colloquium of any Cauſe, oꝛ Court 
where there had been an ODath, it would not be afttonable ; no2 is 
there any Pꝛecedent fo? it, and there is reaſon they ſhould not: Fo: 
to ſay a Man has foz\wozn Himſelf, is not ackionable; Ideo not to 
ſuboꝛn Witneſſes to foxflwear : But the Wows are not ſo ſtrong ing,, 
this Caſe, fo2 they are, that he did ſubom CAlitneſſes to ſwear; ſure the Wiener e 
flubozning Witneſſes to (wear is no Crime, and ſuboꝛning ex vi ter- ſwear, no 

mini is not a Crime otherwiſe than it relates to a Þerjury ; and ſyb- ine, Ge. 
oming TUitneſſes to ſwear, does not imply that they do wear; and 

in the Cale in 1 Ro. 79. lays a Colloquium of a Suit in Chancery, 
and Tlitneſſes ſwom there: So firſt one would think here was a 
Suboznation of Perjury ; and the Noꝛzds go farther, and ſay, that he 
would ſue in the Star-Chamber fo2 it, a pzoper Court to puniſh Per⸗ 
jury in; pet held not ationable : Then how do theſe To2ds touch him 
in his Office? Foz if a Chancelloz will fubozn TUitnefſes to ſwear, Theſc Words 
does this relate to his Office? Ik he does it in another than in a Spi⸗ * 22 
ritual Court, it cannot; if it be in Spiritual Court, it may not be be- Offtce. 
koze himſelf : In ſhozt, it does not appear to have been befoze himſelf, 
and we muſt not intend it to maintain an Adion: And the naming him 
Chancellor is no moze, and ſo commonly underſtood, than a defig- 
natio Perſonæ, as M. Chancelloz : To make Moꝛds adtionable in Wha is ne · 
themſelves, it is neceſſary to charge ſome ſcandalous Crime by them: cn. e g, 
If a Communication had been laid concerning an Dath which a Wan ⸗Gion- ble in 
had taken in a Court of Juſtice, and that the Man did fozeſivear him. cbemſelves. 
ſelf, that had been a charging him with Perjurp, and therefoze afion- 
able: But barely to ſay, That a Yan vid fozfwear himſelf, oꝛ ſibozrt 
another ſo to do, fs not charging an Ditence puniſhable, and there⸗ | 
foze not ſufficient to ground an Action; and concluded fo; the Defen- How Judg- 
dant. And the Court being thus divided, the Queſtion was aboue mor may oc 
the Judgment, Ik Rule be fo2 a Cauſe to ſtap till the Court be fur? n te 
ther moved, and the Court is divided, there need no new Rule from Court is di · 
Court, and the Plaintiff without moze may enter Judgment upon the 44. 
Uerdick; but if the Caſe be ruled to be put in the Paper fo2 Argu-. 
ment, oz laſt Rule be a Cur' adv* vult', and the Court be divided, 
there can be no Judgment: And the Caſe of lveſon and More ſtands 
upon that Boint to this Oay. r. 
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i. . | Domina Regina verſus London. 


229. 
Motion to N Der fo? Payment of Labourers Mages, did recite the ſpe: 
wh an { A Ctal Matter, viz. That two Perſons were retained by the De: 
ment of the fendant, being Dverſeer of the Tlozks of the King's Garden at 
Wages of. Hampton-Court, at ſo much a Day, and employed in Garven-Wozk 
been thete; and the Dwer made to inkoꝛce Payment, and removed by Cer: 
tiorari from Hicks's Hall: And to have it quaſhed, was now moved: 
 fo2 the Juſtices 1 7 no Power by the Statute of 5 El. c. 4. to o2det 
Dyer 265. a. JPapment of the ages of a Coachman, Footman, oz any other 
N &,, Labourer o2 Servants, but ſuch as are Labourers in Husbandꝛy: 
Mo. 9690. They cannot make Oꝛders upon Bzicklapers, Carpenters, &c. Moꝛks; 
x Brownl.62. hut in caſe of Servants in Husbandzp, where the Juſtices may ſettle 
= qe only their Mages, and fo2ce them to ſerve by the At of Parlament, they 
extends to muy compel Payment; and the Juſtices have Power to regulate (Ua- 
"wi wear in geg in abundance of Caſes, where they cannot compel Payment ; 
An.” 155 the Cale of the Queen v. Corbet, here befoze, and Fitz. N. B. 168. 
r Bro. tit. Labour, were quoted, and this Diſtinitton was taken; It 


the Ozder had been generally ko: Wages, there the Court would 
not intend it to be other than Mages in Husbandꝛp, and it might 
old ; but where on the Face of the Ozder it appears otherwiſe, as 
fr it does, it is in its (elf void as touching a Batter whereof they 
ve no Jurſsdition, and indeed it does not appear that this was £02 
br wh ſettled-by Juſtices, and they never did pꝛetend to a Jurisdiffon 
- but. where the Mages was ſettled by them: Then this is a Queſtion 
i b Jurtsdiction, and Ats of Parliament concerning Jurisdickton ought 
5 taken ſtrialy ; and all the Matter of Equity that may be urged 
Side is a out by ag one Anſwer, That it is againſt 
a polittve Lad. 

— "Broderick Se 1. "Wat Jurisdidlon has der exerciſed by them 
ciſed this Ju» Sper ſiuce the making of the Statute, which is a great Argument 
ae en "of Right: Þe. quoted Paſch. 3 W. & M. King & Queen v. Jammer, 
Statute, and where it did. not 4103 ta have been a Service in Husbandyy ; 
— 4.55 and there it was fo 1 06775 inkozte their Oꝛder by Commitment; 
n 22 he inſiſted, * in a een a Ser vice in Husbandyy, 
Husbandry, and they have 05 Wiel allowed a Jurisdiction in that Caſe: And 
Ge, taking oy ſeveral Clauſes of the Statute 1 together, they neceſſarily 
intend to give Remedy by the Jtiſtices in all Cafes of this Kind. 
Sec. 7, & 15. they are to fir and ſettle Wages and Day-hire of La- 
bourers, and ſo of App2entices in pusbandꝛy: Sea. 14. That a Party 
retained ſhall not go, if he be duly paid, till the TUozk be finiſhed, un⸗ 
der Penalty of a Months Jmpziſonment, to be infli#ed by the Juſtt- 
ces : Sea. 18. They are to convit Maſters fo? keeping contrary to the 
Ack: Sea. 37. All Juſtices are required to make ſpectal and diligent 
Inquiry into the Bꝛeaches made of any of theB2anches ofthis Statute. 
Ik then by this Statute they are to aſcertain Mages and Day-hire, 
to examine and puniſh Baſters that give moze, o2 Servants "or . 
a 
5 


— — — errno 
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take moze, than the eſtabliſhed Rate; if Servant cannot leave Maſter 
without Leave, but that they may puniſh him, and that all Offences 
contrary to this Ai are determinable by the Juſtices 3 TUhy ſhall not 
they, by Uertue of thoſe compꝛehenſive Tlozds, compel Payment of 
ſuch Servants and Labourers Mages? | 


Holt, Ch. J. Two Queſtions map well ariſe here: 1. Whether the Ch. J. It docs 
Defendant be bound to pay thoſe TUages at all? foz if he be employed . r 
as a Surveyo? of this Mok, and bꝛings in others, and agrees with Conteg e, 
them, it may well be that he ſhall be chargeable by them: As if J put vpon his on 
out Cloth to a Tayloz, and he employs Journymen to make it up, he, eit San 
and not J, ſhall pay them, and he by me is to be paid fo2 the whole Credit o the 
Coz. It map be on the other Hand, the Contra# was not made Crown. 

by the Defendant upon his own Credit, but upon the Credit of the 

Crown; and neither appears on the Dyer, but it only ſays, the Re. 

tainer wag by him, | | 

2. Suppole the Contra be with him, and upon his Credit, whe: 2, If for Lu 
ther a Gardiner wozking foz Day-labour in a Garden, be within the dour is a 
Power given to the Juſtices in Point of Payment of his Wages ? Je Jaht. 
And what ſticks with me is, why they ſhould have Power over Ta: Power. 
ges and Day-labour in Husbandzy, and not in Caſes of other La- 
bourers: Pou ſap, it is by Implication the ſame, becauſe of the Pom⸗ 
ers given to them by the Statute over ſuch Labourers: And he re⸗ 
membered an Oꝛder made upon mp Lo2d Offulſton, foꝛ his Coach- 

man's Mages, which was quaſhed; and ſald, Sure they cannot oder 

a Journeyman Taylo? his Tages, oz Hire ; and their having exerct- Tust 4., 
ſed this Jurisdition all along, will not make it legal, if without c:nnor order 
Foundation; and in that Relpet it is not like Suit in the Admiralty 1 
fo2 Seamens (Mages, fo2 that map ſtand upon this Reaſon t The c b, . 
Admiralty is a Court Time out of M ind, and it may be by ancient ses or Hire. 
Cuſtom they have Jurisdialon over Seamen's Mages; but this here 
is a Jurisdicion ſet up within Memoꝛy of Man: Ecclefiaſffcal Court 
have Jurisdiffon of Wills and Teſtaments, but not by Commune 
Jus, but by P2eſcription, and no At of Parliament is to give them 
JuriſdiXion : but it is ſaid in Henſloe's Caſe, and ſo in Selden, That 
it was given to them by the Laws of the Kingdom, and it is not ſo 
anp where but in England; ſo fince the Caſs of Stamen's Wages 
was always determinable in the Admiralty, we muſt now underſtany 
that it had a legal Commencement. deere 77.3 OUn 


And at another Day, the Oꝛder was quaſh per tot Cur', ko; that The Order 
it appeared upon the Face of it not to de fo: Labour in Pusbandzy ; ng ne, 
but ik that had not appeared ſo, we would perhaps intend it Hu- ao. for Hul 
bandyy, but now there is no Room koꝛ ſuch an Intendment. bandry. 


Carleton 
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5. C. 1 Salk, Carleton verſus Mortagh. 
268. 


Ante 113, 


Vide Dowe- E. Aug of a Judgment in Debt by Confeſſion in the Common Pleas, 
nent's Cale, and Mant of Oziginal aſſigned fo2 Erroz, and certified, Oefen- 
Sau 235- dant pleads a Releaſe, but no Venue is laid, whereupon the Plaintiff 
Judgment in demurs, and the great Queſtion now was, CUhether the Court, being 
Debt, and inkozmed that there was an Dziginal below, could by Law award. a 
Mend Certiorari ad informand' Conſcient' Cur', befoze they revers'd a Judg⸗ 
for Erres ment fo2 a juſt Debt? 

r 


1 Sid. 39. Gould. TUe may do it, and this Caſe ſtands upon its own Foot, 
7 Lev. 99. AND Diſtinguiſhed from other Cales: And in all Caſes where the 
Fan, te. Court after Demutrer over-ruled agatnſt the Defendant, oꝛ ruled foz a 
Argument, Plaintiff in Erro2, 02 let in to examine the Reco2d fo2 Erro?2 befoze 
196 Reverſal of the Judgment, they ought to award a Certiorari to have 
—our: c, the whole Reco2d below befoze them, though now the Defendant can- 
+:6-ari ad in not ot Right demand it; fo2 notwithſtanding any Confeſſion oꝛ other 
form belief · Plea of the Defendant admitting Erroz, pet if no Erroz appear to 
cannot de- the Court on Examination of the Recozd, they ſhall affirm the Judg- 
mand it. ment. 21 Ed. 3. 54 Ik a Fatt be pleaded in Bar of Erroz, as a 
Feoffment oz Releaſe, ſays the Book, and Iſſue is taken thereupon, 
and found fo2 the ]latntiff; which is this very Caſe, pet the Court 
hall examine the Judgment, and if no Erro2 appear to them therein, 
ſhall affirm it. And tho' Erro2 be aligned in the Want of an D2igi- 
nal, vet ſince there map be an D2iginal below, the Court, upon their 
Examination of the Reco2d, cannot be barred from awarding a Cer- 
tiocari to be certified thereof, | Jt is true, fozmerly, as appears by 
28 H. 6. 10. it has been held, That after-In nullo eſt erratum pleaded, 
the Court would and ought not to inquire. farther, and that the whole 
Becoꝛd muſt be pꝛeſumed to be laid bekode them; but ſince the Books 
ure very full, that after In nullo eſt erratum pleaded, though a wong 
Oziginal be certified, the Court map be inkoꝛmed that there is a right 
Daiginal, and they ex Officio ought to award a Certiorari fo2 it to 
affirm nen. 7 Ed. 4 25. 1 Ro. Ab. 764, 765. 2 Cro. 60. 
Latch 152. 1 Jo. 139. 5 Co. 36. Biſhop's Caſe, which in Truth was 
po {ke c after a Nil dict e remanet indefenſ. tho Coke reports: it to be after 
In nullo eſt erratum. And this. J take to be a ſtrong Authozity fo2 
me, koꝛ the Releaſe in our Cale does not confeſs moze than that does, 
and yet there the Court did grant a Certiorari. In (ſome. Books, it is 
ſaid to be diſcretionary-in the Court to do it 02 not; and if ſo, Can 
we have a better Motive ok our Diſcretion, than here to affirm a 
Judgment fo2-a:juſt Debt, where a Releaſe of Erro2 is unkoztunate⸗ 
ly ill pleaded ; And concluded fo2 Certiorari ? 


If che court Powys acc. It has been held kozmerlp, that In nullo eſt erratum 
may ſend a Wag d Demurrer on what was pꝛoduced of the Recoꝛd; but in 9 Ed.. 
Certiorari af. 32. b. adjudged that Court may at Diſcretion ſend Certiorari after 
Feet In nullo eſt, &c, pleaded ; and Biſhop's Caſe allows that, and Jo. 2 
pleaded. 8 | an 
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and Latch 152. that after the Plea pleaded, the Party cannot pzay : Leon. 2+. 
Certiorari, and if he does, it hall not go at all; and the Entry 1 
ought to be that it was by Court, and not at Pꝛaper of Party, and vide Co. 36 
no Difference between this and In nullo eſt errat. in Point of Reaſon, 5 Co. 37. 
fo2 one is Matter of Law, and the other of Fai : And why ſhould it 
be when the Jflue in Law is againff him, and not when the Jſſue in 
Fai is? And in thoſe Books it is laid, that the Court may ſend Cer- 


tiorari, as well to reverſe as to affirm, after In nullo eſt erratum. 
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Powell acc. The Releaſe being as none, becauſe not well pleaded, Tus Retcac; 
does not tie our Hands, but that we may award a Certiorari to know: ple⸗ded, 
whether this is Erro2 oz not; and the Court may do it to be in- „4 cheegbre 
fozmed of any Erro2 in Law, where they are not fo2ecloſed by the Aft ch« Coucc is 
of the Party, and this is ſuch. And where-ever the Court are not OT am 
barred from examining the Errozs on the Recozd, they may inkoꝛm oeh * 
themlelves thus of the true State thereof, tho' the Parties have 
fozecloſed themſelves of that Advantage by Pleading 02 Conkeſlion; 
fo2 they muſt affirm oz dilaffirm the Judgment, upon Uiew of the 
whole Reco2d, accozding to their Knowledge and Conlcience, with- 
out Regard to Party's Admiſſion, and therefoze ought to know of 
their own Knowledge whether there be Erroz in Law, and not to re- 

Ip upon the Party's Adtiſfion. 2 Ed. 4. 32. fs the firſt that J find 
in the Books of Certiorari's ex Officio Cur. and there the Parties 
agreed the Recod as removed to be perkeck, and pet the Court did 
award a Certiorari. And J cannot tell but in many Caſes the Court 
are bound to do it, cſpecially to affirm a Judgment. It cannot be at 

the Pꝛaper of the Parties, becauſe they have eſtopp'd themſelves by 

their Plea, and in ſome Caſes the Court have dented it to reverſe a 
Judgment. Palm. 520. Young verſus Young: Inkant bzought an 
Oziginal, in which Caſe he need not find Pledges ; but if he come of 
Age befoze Judgment, he ought to add them, and that being the Caſe, 
TUant of Pledges was aſligned fo2 Erro!, and there the Court would 
not grant a Certiorari to make Erroz, and with this agrees the Cale 
in Jo. 130. and Latch 152. 

The Difference is between the Caſe of the Plaintiff in Erroz, and 
of the Defendant : Ik the Plaintiff align Erroz, and take a Sci' fa 
ad audiend” Error', and that it is return'd ſerved, and then the Plaintiff 
is nonſuited, oꝛ enters a Retraxit, the Court without mo2e will affirm 
the Judgment. 21 Ed, 4. 38, 39, 44. 

Another Difference is between Erro2s in Law and Erroꝛs in Fat : Difference 
I Erro? in Fact be alledged, and In nullo eſt erratum pleaded to it, cen ke 
02 a Releaſe, and that found againſt the leader, that is a Confeſſion ad Errors in 
of the Erroz, and the Court thereupon ſhall without moze reverſe the *:* 
Judgment; but pleading a Releaſe of an Erroz in Law is not ſo, 
fo2 a Keleaſe will not make that Erro; that is not fo, as appears to 
the Court on Recod; but the Releaſe there is only a Bar of the 
Ueration of the Suit ofthe (Urit of Erro2,fo2 the Court cannot pꝛoceed 
but upon a Krit of Erroz, and the Releaſe may bar that; but if 

Releaſe be pleaded which does not bar the TUrit, the Court may p20- 
ceed to examine the Kecozd: And (o is the Cale, 21 Ed. 12 on 
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where · eber they tan go to examine Erroꝛs, there they muſt take all 
legal Mays to be infozmed of the whole Recoꝛd. And he quoted the 
Cale ot Done verſus Smithers, which was, 1 Cro. 415, 416. 1 Jo. 353, 


4. | | 
— 7-06; wa and as to Biſhop's Cale, as repozted by Coke, it was after In nul. 
84. lo eſt erratum pleaded, but there the Party took out a Certiorari with. 
Mo. 700. gut Leave of Court, and they held he could not have that TUrit af. 
1er 32. ter that Plea, whereby he had concluded himſelf, but that the Court 
1 Rol.754, might ex Officio award it; and tho' it was annex d to the Recoꝛd by 
1 Kb the A# of the Party, yet the Court took it off, and awarded one them: 
ed. 225, . 
ſelves. 7 Ed. 4. 16. Br. Err. 165. Fitz. Err. 4. The Difference between 
Erroꝛ in Fat and in Law: Fait may be conkeſs d, but Trro2 in Law 
cannot, ſo as to tie up the Hands of the Court; fo2 tho the Party 
does confeſs the Want of a (Urit D2iginal, Cap. &c. the Court can- 
not take his (low, and reverſe the Judgment, but they muſt inſpeck 
the Recozd, and be infozmed, And the Fozm of Entries in caſe of 
Certierar: ex fut ding Certiorari ex Officio, is quia expediens Cur.videtur, to know 


, whether there be ſuch a CUrit oz not. 


Obj. The Nature of this Erro2 is ſuch as map be-confeſs'd, fo; 
it is only whether there may be ſuch a Writ oꝛ no. 

Anſwer. But it is Matter of Law, whether there be D2iginal in 
the Cauſe 02 no: And concluded to award the TUrit. 


ch. 7. 2gainſt Holt, Ch. J. contra. J am glad my Bꝛothers can be againſt me 
he cement in this Caſe fo2 ſupporting a Judgment, but am fozry J cannot agree 
with their Reaſons. Ig ; 


The Queſti- 1. Becauſe the Queſtion now befoze us fs not whether there be Er: 
on is, Wh-- ko: 02 no, but whether the Plea in Bar be good as pleaded. Then 
in B, „ Exro2 is alligned, and In nullo eſt erratum pleaded, 02 a Default is 
pleaded, be made, there the Matter of Erro2 is the Queſtion bekoꝛe the Court; 
good or not ? hut now the Matter put in our Judgment is, whether the Plea be good 
dz not; fo that now we are determining another Queſtion than is in 
Judgment befoze us. Ik In nullo eſt erratum be pleaded, o2 a De⸗ 

fault made, no Doubt the Court may award a Certiorari. In Done 

Den and Si» AND Smither's Caſe, that which was aligned fo2 Erroz, appeared to 
ther's Caſe. the Court to be no Erro2; then the Matter pleaded in Bar of that 
Erroz, tho' againſt the Defendant, was impertinent, becauſe it ap⸗ 

peared to the Court to be no Erroz. Ik in Debt upon a Bond the 
Declaration be bad, and the Plea in Bar be ſo too, pet Judgment 

ſhall not be fo2 the Plaintiff upon the bad Bar, but againſt him, be- 

cauſe the Declaration appearing bad, the Bar was inſignificant : 

So in TUrit of Erroz, if Releaſe be pleaded, and Jfſue thereupon 
found fo2 the Plaintiff, if there appear no Erro2 on the Reco2d, the 
Judgment ſhall be affirmed, becauſe the Court are to judge of the 
whole Recozd befoze em. It a bad Plea in Bar be to a bad Decla- 
ration, oꝛ to a bad Alignment of Erroz, it is idle, and the Court ſhall 
tale no Notice of the Jnſufficiency of it, but ſhall judge on the Re- 
coꝛd. And ſo agrees the Cale of 21 Ed, 3. that aa , 
1957 ercate 
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Releaſe found koz the Plaintiff in Erroz, yet if there be no Erroz, 
Judgment ſhall be affirmed ; but here is apparent Erroz, viz. the 
Want of an ODziginal in an Aﬀton in the Common Pleas : Suppoſe 
then the Defendant had not come in gratis, and pleaded a Releaſe, 


but the Plaintiff had aſſigned Erro2s, and taken out a Certiorari, and vi. Keb. 225. 


it were certified that there was no Oziginal, and then the Defendant 
had. come and pleaded the Releaſe, as here; pou would not in that 
Cale have granted a Certiorari, and yet you might as well do it then 
as now; (o2 now the Defendant by coming in gratis ſaves the Plain⸗ 
tiff the Trouble of a Certiorari, and admits Erroz, but pleads a Re- 
leaſe :. So it appears to the Court, there is a good and ſubſtantial 
Erroz, and that the Defendant has not barr'd it by his Plea, there⸗ 
foze it is not in Judgment befoze the Court whether there be Erro2 02 
not, there being apparent on the Reco bekoze them. 


2 Cro. 443. 
Godb. 407. 


2. This is a Demurrer to the Plea in Bar, and the whole Event of Tut che 
the Cauſe is put in Judgment upon the Demurrer: Then there is a hole Event 
Demurrer and Joinder in it, the Court is bound to give Judgment ** — 
upon that; now ik you award a Certiorari here, you ſtrike the Plea, Judgmenr 
the Demurrer and Joinder in it out of the Caſe, and was ſuch 1 


Thing ever done? Ik it be certified, that there is an Ouginal, what Keb. ;-. 
will become of the Demurter? Foz if you give Judgment upon Cer- pl. 21. 


tiorari, poll muſt ſet aſive the Demutrer, fo2 you cannot give Tudg⸗ 
ment upon both; fo2 if you do, vou muſt give it fo2 the Defendant 
upon the Certiorari, and fo; the Plaintiff on the Demurrer, a manifeſt 
Contradifion ; It Dziginal be certified, and you give Judgment fo2 
the Defendant, you muſt waive.the Oemurrer put to pour Judgment 
by Conſent of Parties: And no Caſe is parallel to this; fo2 conſi⸗ 
der you are not upon the Iſſue of Erro2 02 not, but upon the Point of 
Bar oz not, fo2 that is it the Parties demand pour Judgment in. 


3. The Want of an Daiginal is confeſſed here as flatly as can be: Tust che 
Indeed the Aﬀigument of Erro2 is not compleat till a Certiorari re- Wane of an 
turned foz the Plaintiff; and here you foz the Defendant have pre- 0% 0 ©. 


vented him of that by coming in gratis, and admitting the Mant of an 


ſed, and both 


Oziginal; but depend upon it, he ought not to aſſign Erroz, becauſe of! tries de. 


his Releaſe : So he having admitted it in this manner, both Parties 


mand Judg- 
ment on the 


demand Judgment upon the Releaſe ; and fo2 the Court to go upon Relesſe. 


another Point than what is put in their Judgment by both Parties, is 
a kind of a Departure from the Point in Iſſue: 7 Ed. 4. 16. It is ſaid 
arguendo, That if Erro?2 be aſſigned out of the Reco, as the Want 
of an Oꝛiginal, oz the like; though the Defendant does confeſs this 
Erroz, the Court are not bound by luch ConfeMon ; and that J agree, 
It the Queſtion be, whether Erro2 oz not, as in an In nullo eſt er- 
ratum pleaded, 02 in Default to the Sci fac, which are not full 4d- 
miſſtons, but quaſi Admiſſions, and not near ſo full as Pleas in Bar; 
but where the Dekendant agrees that there is Erroz, but inſiſts upon 
it that the Plaintiff releaſed it, the Court does not go fo far as ta 
ſay, that they may ſcruple, and ſend a Certiorari there too. Jf the De- 
kendant in Ertoꝛ comes tn befoze any Certiorari, and pleaded a Bar, 


and a Demurrer is thereunto, and it never vas queſtioned but he 
| Ce might 
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might well do ſo, and then it would be the lame Thing as if"it had 
1 Keb. 91, been certified no Oꝛiginal: Jf fo, ſuppoſe, inſtead of Demurrer, Jie 
211, 225- had been upon this Plea, and kound fo2 the Plaintiff, would you in 
that Caſe award a Certiorari? Pes: Pou mult matntain it, that vou 
are at Liberty even after a Uerdiit, to try whether the Trial was to 
any manner of Purpoſe : And what will the Conſequences of theſe 
Things be? No doubt, after In nullo eſt erratum pleaded, the Court 
may grant it, though the Party has fozecloſed himſelf from pꝛaying 
it ; but if the Court be infozmed, that Matters are right below, J 
think, ex debito Juſtitiz tn that Caſe, they are bound to ſend foz. it; 
and where they can do, J ſay, J think, ex debito Juſtitiz, they ought 
2 Cro.6.141.t0 do it. Jt has been ſaid, They could not do it to reverſe a Judg- 
day's : ment; tho" there are other Opinions to the contraty, 3 Cro. 836,837, 
boch Caſes, it was granted; ſo is 2 Cro. 445, 446. I the Plea-Roll be certified, 
and it appears to be erroneous, the Dekendant bekoze In nullo eſt er- 
ratum pleaded may alledge Diminution, and get the Roll amended 
below, and certified up right; and an Amendment map be below in 
the Body of the Recozd, even after In nullo eſt erratum pleaded; and 
that is the Reaſon, that upon Oiminution alledged we ozder the 
Clerk of the Treaſury to attend, where there is an erroneous Judg: 
ment thzough Fault of the Clerk, as in the late Cale of Morriſon 
v. Fanſhaw ; where the Judgment was fn a Sci” fac upon Recognt- 
zance upon TUrit of Erro2 fo2 Coſts fo2 Delay of Execution, the 
right fozmal May had been to have it amended below, and to ſend a 
Certiorari to have it ſent up as amended ; but we take a ſummary 
ap, deſiring them to get it amended below, ik it may be; and upon 
How upon a the Clerk's coming up, it is ſet right here: And he quoted the Caſe 
Judgment in gf Gwyn and Gwyn zo Pears ago; Judgment was in Wales, ideo 
n . Fung conſid”, &c. quod querens teneat, inſtead of recuperet ; and this held 
f to be Erroz, and great Endeavours made to have it amended : The 
Docket⸗Book was right, and the Court ſatd, It the Docket had been 
3 they would amend by it; and he put the Caſe of Done and Smi- 

thers. | 


Anonymus. 


: S Houle-keepers, being Quakers, were indiXed fo2 keeping 
3 their Shops open on a Day oꝛdained by Pꝛoclamation fo2 a pub: 
kers for keep. lick Humiliation and Pꝛaper; and becauſe they were ſeveral diſtin 
8105 _—_ Crimes in every diſtint Offender, and therefoze not to be joined in 
e " one Indidment, it was quach d. | 

i. Hob.251. 


Powell verſus Ball, 


"Tis a Con- I F a Bailiff has a Tarrant to arreſt a Man, and another hinder 


Jer e Bai | him from doing it, there being no aftual Arreſt, it is not a 


'roarceſt a Reſcous, yet it is a Contempt of the Court, Vide prox pag. 


Vi. ante 105, Per 
173. 


Poſt 211. 1 Cro. El. 909, 910, 753. Vel. 28. 2 Rob 294. Hob. 62. 263. Ow.63. 11 Co. 82. 12 Co. 131, 
Cro. Car. 537, 538. Cro: Jac. 280, 556, 486. 
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Per Cur, Where a Giew is pꝛoper, there upon Motion befoze Trial: Salk. 663. 
we will grant it, in like manner as we uſed at the aM3eg, and that is — 1 
after the Jury ſwozn, and then it muſt be by Conſent, and a Juto? View Where 

withdzawn, | proper. 


And per Holt, Ch. Juſt. J think we may award a Uiew without 


Conſent ; and notwithſtanding this Utew, a Juro2 may be chall 
when he comes to be worn. » a Jur02 may be challenged 


Wilſon werſus Gary. 4 x Salk. 
2 Salk. 586. 


N Caſe againſt him foz Reſcuing a Perſon arreſted on mean Pro- e 


ceſs at the Plaintiff's Suit: — 10 
Perſon arreſts 
At Niſi prius, coram Holt, Ch. Juſt. in Middleſex, The ft Point Pian 
of Evidence was the oꝛiginal Cauſe of Action. Suit, G c. 


2. The TUrit and Warrant, by producing Copies of them ſwozn, 
examined and true. | 


3. The Arreſt ſhewing the Banner of it, that it might appear to 

the Court to have been legal, fo2 otherwiſe there could be no Reſcous; Ante 105, 
and in Point of Damage, they pꝛoved the lols of their Debt, ko: 
that the Paiſoner became inſolvent, oz could not be had. 


But as to that, Holt, Ch- Juſt. ſaid, In caſe of Reſcous pou ſhall 
have no Favour, becauſe guilty of a Utolence againſt the Pꝛoceſs of Vid. ante, 
the Law, and therefoze not like the Caſe of a negligent Eſcape, 


Note, The Caſe upon Evidence appeared thus; The Bailiff ſtay d The Caſe. 

below at the Street-dooz, and ſent his Follower with the Marrant 
up thre Pair of Stairs in Diſguiſe, who there laid Hands on the 
Paiſoner, and told him, He arreſted him: The Paiſoner, with the 
Aſſiſtance of ſome Momen, got from him, and ran down to the firſt 
Floo? ; and the Dekendant being below in his Shop, and hearing the 
Noiſe, ran up befoze the Bailiff, open'd the Oooz, and put the Pꝛi⸗ 
ſoner in, and would not ſuffer the Bailiff to go and take him. 


And Holt, Ch. Juſt. ſeemed to doubt whether this were a good Whether the 
Arreſt, being only by the Bailiff's Servant, 02 if it had been done by 1 
the Servant even in the Bailiff's Pꝛelence; but pet charged the Ju- e Apt 
ry generally, who found fo? the Plaintiff: But he ozdered the Poſtea good. 
to be ſtayed till he had marked it. * 


Here the Party reſcued appear'd, and was ſwozn as a Witneſs fo2 The Paray 
the Defendant, not being made Party to the Aion: Which Holt, seg 27 
Ch. Juſt, hæſitanter allowed upon the Reaſon that he ſwoze to charge Wires, and 
himſelf, if by his Evidence he diſcharged the Defendant ;but laid, It vi. 134 
was what he never had ſeen bekoze, and that if the Dekendant was * Fo : 
guilty of the Reſcous, he could not but be particeps Criminis : How⸗ 
ever he was ſwo2n, and his Credit left with the Jury. 

Ee 2 Domina 


——— 
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— I 3 | | Domina Regina verſus Middlemore. 
-ap 65. | 
Blackerby's 
Caſes, 21 I, 


3 G2eat Number of People were indited koz a Riot, and it was 
Upon an In- moved, That the P2oſecuto? ſhould pitch upon thzee oz four of 
2 them, and try tt only againſt them, the reſt entring into a Rule, It 


2 great Num- they were found guilty, to plead guilty too; and this was laid to be 
ber, to try ir done frequently to pꝛevent Charges of putting them all to plead, and 


oaly the Rule was ſo. 


Jodgment, Ik Judgment upon a Tarrant of Attozney be not enter'd within 
upon 2 War- the Pear, it cannot be without Leave of Court on Motion. 


rant of Attor- 
ney, when to 
be entered. 


Ante 14,191. 5 ä Baldwin ver ſus Cole. 
Poſt 288. . EAN 


In Tlover for IN Crover at Niſi prius, coram Holt, Ch. Juff. upon Evidence the 
chat the Sur- 1 Caſe was this: A Carpenter ſent his Servant to wozk fo2 Hite 
or Ted tu the Queen's Pard 3 and having been there lome time, when he would 
detained che KO 110 moze, the Surveys? of the Mozk would not let him have his 
Carpenter's Tools, pꝛetending a Uſage to detain Tools to enfozce TUozkmen to 
Tools p02 continue tilt the Queen's Wozk was done; and a Demand and Refu- 


a pretended 


Uſge. lal being p2oved at one time, and a Tender and Refuſal after : 


Where the Holt, Ch. Juff. The very Denial of Goods to him that hag a Right 
„Goods to demand them, is an adual Converſion, and not only Evidence of 
in a Conver- it, as has been holden ; oz what is a Converſion, but an aſſuming 
1 „upon one's ſelf the Pꝛoperty and Right of diſpoſing. another's Goods, 
; Cro. 263, and he that takes upon himſelf to detain another Man's Scds from 
Q 2 Salk.655. him without Cauſe, takes upon himſelf the Right of diſpoſing of 
I Danv.21- them; ſo the taking and carrying away another Man's Gods, is a 
2 Mod. 245, Converfion ; So if one comes into my Cloſe, and takes my Hozſe 
3 Mod. 2. and rides him, theke it is Converſion ; and here if the Plaintiff hay 
received them upon the Tender, notwithſtanding the Aﬀfon would 
have lain upon the kozmer Converſton, and the having of the G@ds 
after would go only in Mitigation of the Damages; and he made no 
Account of the pꝛetended Uſage, but compared it to the Do#rine among 
the Army, That if a Man came into the Service, and bzought his 
Defendant OWN Hoe, that the Pꝛoperty thereof was immediately altered and 
guilty to beſted in the Queen, which he had already condemned: And here one 
2 to ok the Particu'ars in the Declaration being ill laid, the Defendant 
the Reſt. WAS found not guilty as to that, and guilty as tothe reft. 


g--. s 5 8 Regina 


ll 


— 
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Regina verſus Foxby. Vid. antea 11, & 178. poſt 239. 


8 Y E bought a Crit of Erroz of a Judgment againſt her upon A Man, and 
an Jndiment fo2 being a common Scold; and upon Affdavits, Wenns 
That ſhe was ſo ill, that without Danger of her Life ſhe could not wric of Er- 
come up out of Kent, where the lived, to aſſign Erro2 in Perſon or vpon an 
accozding to the Courle of the Court, it was moved by Broderick ien Error 
and Wells, That the might have Leave to aſſign Erro2 by her Clerk in Perſon. 


in Court: And Wells (atv, He knew no Law koꝛ ducking of Scolds, 


Per Cur', Scolding once oz twice is no great matter; fo2 Scold⸗ Vid. Black. 
ing alone is not the Offence, but the frequent Repetition of it to the % 
Diſturbance of the Neighbourhood makes it a Nuſance, and as ſuch : Mod. 71, 
it always has been puniſhable in the Leet, and ideo indictable: And we = 
have of late indulged People upon Mrit of Erro2 of Judgments on © "0 
Jnditments, to appear by Attoꝛney: And here they enlarged the Time 
till next Term, to ſee how ſhe would behave her ſelf in the mean time: 

Foz Holt, Ch. Juſt. ſaid, Ducking would rather harden, than cure 
— 1 —4 if ſhe were once ducked, ſhe would (cold on all the Days of 
er Like. 


And in Michaelmas-Term her Husband and ſhe came into Court, and 
Broderick, That they might aſſign Erroz, which hey did. Vid. poſt. 23g. 


Inhabit Paroch' de Weſtbury in Com' Wilts verſus Inhabit de 1 Salk. 121. 


2 Salk. 474, 
Coſtham. * 


Blackerby's 


A Pooꝛ Woman with Child was removed by Oꝛder of two Jufti- — 9 ok 
ces from W. to C. and befoze the Selſions bzought to Bed there, A poor Wo- 
and then the Ozder was quached upon Appeal. manremove 


from V to C. 
| and delivered 
Per Cur”, The Child is legally ſettled in the Pariſh of W. from de b<tore 
whence the Mother was illegally removed, fo2 they ſhall not take ad: 
vantage of their own Wrong ; and ſo it would have been if they had 
not known of the Moman's being with Child at the Time of the 
wongful Removal: Ik a Tioman with Child be travelling without so if ecavel- 
Fraud of the Pariſh in which ſhe is (ettled, and in ſuch Travel is de⸗ 2». 3 
livered of her Baſtard, it ſhall in that Caſe be ſettled where it was 6.1 be ter. 
bon, ſecus if there be Fraud; and accowding to this was quoted the cd where 
ca of the Pariſh of Bowham in Eſſex ſome Pears ago: Vide 2 **": 
Bulſt. 349. | 


r. * - 
» * 
Z f * — «il - 


Note, Alſo it appear'd upon the Oꝛder of Removal, that the Coman 
had a Husband who had left her ſeven Years bekoze, but not ſaid that 
he was dead, lo it could not be a Baſtard clearly. 


Per Cur', So both Points were clearly againſt the Parifh fd W. 
racy 
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Tracy ver ſus Talbot. 


Replevin up- I Replevin, the Caſe upon Evidence befoze Holt, Ch, Juſt, at 
on  Diſicels  Nifi prius, was this: The Plaintiff having been a Lodger in the 
Rate upon Pariſh fo2 ſome time befoze, took Part of a Houſe there the Third 
3 * of ok December, and was rated to the Pariſh as an Jnhabitant fo2 the 
Pare of made Quaxter expiring at Chriſtmas ; and befoze Chriſtmas the Diſtreſs 
before Quar- taken f02 the Rate, by Uertue of a general Tarrant made long be. 
Feder koze fo2 the whole Pear, firſt in reſpeit of ſeparate'Tenements charge. 
—_— War. able to the Pariſh. EY 8 
Hos ene Holt, Ch. Jult. ſaid, One Houle originally and entire and undillinck, 
Houſe origi- May become ſeveral and diſtinck, by dividing it into diſtin Partittons, 
uy — and allotting them diſtin Avenues, lo as the ſeveral Jnhabitants have 
teveral, &. no Communication one with another: And in that Cale, if the Owner 
| of the Houſe live in one of the ſeparate Apartments himſelf, and an 
Inhabitant of another ſeparate Apartment goes atvay, that Tenement 
which he occupied is not now an empty Tenement, but the Poſſel⸗ 
ſion of it devolves upon the Owner, and that with the Tenement in 
his Poſſeſſion befoze make now but one entire Tenement, fo2 which 
he is ratable to the Pariſh: But if there be two ſeveral Tenements 
oꝛiginally, and they become inhabited by ſeveral Families, who make 
but one Avenue fo2 both, and uſe it pzomiſcuouſly ; pet, in reſpe of 
the D12iginal ſeverally, they continue ſeverally ratable. | ; 


But two Points were allowed by Holt, Ch. Juſt. to be kound ſpe⸗ 
cially: 5 ä : 


Whether one 1. (Uhether if an Jnhabitant comes into a Partth three Weeks be: 

cher Wirf; f02e Quarter-day, he can be rated to the Pariſh foꝛ the whole Quarter? 

before Quar- 2. CUlhether the Diſtreſs could be taken by Qertue of a general 

rer-dey, may Clatrant made befoze the Rate? And yet he was very clear in the Ne- 

« rated, &. ative in both Points; fo2 by the Statute, Poozs Bates are to be 

| made Monthly, and the Reaſon is, becauſe of frequent Changes of 

Poſſeſſion, in reſpect whereof only one is ratable; whereas at this 

Rate none could remove in the midſt of a Quarter without being dou⸗ 

bly chargable PILE: 

3. He held, in no Cale one could be taken up by Uertue of a Mar⸗ 

rant made befoze the Offence committed, 02 by Uertue of a general 

CUarrant, but where the taking would be juſtifiable without any 
CUarrant at all, other than a TUarrant in Law. | 

e496, A 4th Point which Holt, Ch. Juſt. ſeemed not ſatisfied in, was, 

bs for Ou. CAbether when a Rate is made fo2 a Quarter, whether they may di- 

ter's Rate be (tain fo it befoꝛe the End of the Quarter? 
__ On But all the Jury ſaid, That the conſtant Uſage was to do it, and 


and it ſ ems that to avoid the Miſchief that would enſue if the Party ſhould remove 


it may. out of the Pariſh befoze the Quarter, T 
3 509 
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To which Hole, Ch. Juſt, anſwered ; Ik he removed into another Remedy up- 
Parilh in the ſame County, they might diſtrain by a Tarrant from „of ones 
the Juſtices, as well as in the ſame Pariſh; but if he removed out Pariſh into . 


of the County, be agreed that Remedy failed : So he gave (May to vocher, &. 
the Uſage in that Point. 


Dod verſus Monger, 


N cale fo2 reſcuing Goods, which the Plaintiff had diſtrained fo? | 
Bent: The Plaintiff declared, that he was ſeiſed in Fee of a cer- 8 
tain Yeſſuage, &c. and lo ſeiſed, demiſed it to J. S. fo2 a Year, and ' 


the Plaintiff 
ſo from Pear to Pear as long as both Parties ſhould pleaſe, by 1 
Parol⸗Demiſe, reſerving Rent; and fo2 Rent-Arrear he diſtrained, n Dent 
and the Diſtreſs was reſcued from him by the Defendant, fo2 which the from Year to 
Atton was bought: And here the Plaintiff having laid a Seiſin in ac 
Fee in himſelf, was kain to p2ove it; and in p2oving the Leaſe, it ap- 47. vb 
pear'd to be fo2a Pear, and ſo from Pear to Pear as long as both Par⸗ 5407, 
ties pleaſed ; and that the Leſſee ſhould not go away without giving * _ 
a Quarter's TUarning ; And it was inſiſted on by Eyre and Parker, Cro El. 720. 
That the Leaſe given in Evidence varied from the Leaſe declared on, 44772. 
ſo they failed in pꝛoving their Declaration. 


But per Holt, Ch. Juſt, It is well enough; fo2 the Agreement con- 74. agree- 
cerning the Quarter's Warning is only a collateral Agreement, not menr, Thar 


at all affecting the Land in Point of Intereſt, but collaterally binding racer fouls 
the Perſon of Leſſee, and therefoze it need not be mentioned in the ders Warn. 
Declaration: And in this Caſe, if at the Year's End the Leſſee had ing was only 
given up the Poſſeſſion without any Warning, he would be liable to — 
pay a Quarter's Rent by Uertue of this Agreement; but if he had 
given a Quarter's Warning, he might quit without moze ado ; but 
ik he once entered upon the ſecond Pear, he would be bound fo2 all that 
Pear, and to a Quarter's TUarning, and ſo on; and ſo it would be 
ik ſuch a Leaſe had been by Deed: Jf a Leaſe be fo2 a Pear, and ſo 
from Pear to Pear, as long as both 19arties ſhall pleaſe, that is a 
Leaſe binding but fo2 one Pear; but if Leſſee, without Countermand 
ok Leffoz, enter upon the ſecond Pear, he is bound fo2 that Pear, and 

ſo on: But if Leaſe be fo2 a Pear, and ſo from Pear to Year, till ſix 
Pears expire, that is a certain Leaſe fo2 fix Years: Ik it be fo2 a 
Pear, and ſo from Pear to Pear, as long as both Parties ſhall agree, 
till fir Pears ſhall exptre, that is a Leaſe fo2 ſir Pears determinable 
at every Year's End at the Till of either Party. And likewiſe held, digte when 
That if a Landloꝛd come into a Houſe, and ſeizes upon ſome Goods to be re- 
as a Diſtreſs, in name of all the Goods in the Houle, that will |: oye 
good Seizure of all: But he muſt remove them in convenient Time . a. ..c. s. 
at Common Law; and now ſince the late Statute of W. & M. im⸗ 
mediately, except it be Hap oꝛ Co2n; and here, fo2 that the Seizure - 
was on Monday, though of Barrels of Beer, not eaſily removeable, 
if at all, without Damage, and no Removal till Wedneſday, when 
the Defendant took them by Uertue of a Replevin, in which the Lel⸗ 


ſee, 
4 | | 


Py 1 
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ſce, not the Diſtrainant, was made Defendant ; and beſides, the Plain⸗ 
tiff quitted Poſſeſſion of them the two intervening Nights, and had 
not the Poſſeſſion at the Time of the Taking by Uertue of the Keple- 
vin, without which there could be no Reſcous : The Plaintiff was non- 
ſuited. In this Caſe it appeared alſo, that the Diſtrainant dzew? Beer 


out of one of the Barrels; which, per Holt, Ch. Juſt. made him a 
8 Co,146 Treſpaſſer ab initio as to that Barrel only. 


Rich verſus Aldred. 


petinue up: In Detinue fo; Oliver Cromwell the Pzotetto?'s Piture : 
on Bailment > 


gene , ber Holt, Ch. Juſt. at the Trial : It A. bail the Gods of C. to B. 


Vac and C. bꝛing Detinue againſt B. fo2 them, B. may plead the Bailment 
223. to him by A. to be redelivered to A. and ſo baing in A. as Garniſhee, 
to interplead with C. And if A. bail Goods to C. and after give his 
whole Night in them to B. B. cannot maintain Detinue fo2 them againſt 
C. becauſe the ſpecial Pꝛopertꝝ that C. acquires by the Bailment is 


not thereby transferred to B. 


Johnſon & Ux' verſus Browning. 
Cage for wal. IM Caſe fo2 malicioufly indicking and pꝛolecuting the Wife foz Fe- 
ciouſly indi- 1 lonp, Whereof the was acquitted : Declaration recited the Jndig- 
diog the Ment, continent materiam ſequentem; and in the Recital of the 
vuiotif's  Goovs ſuppoſed to be ſtole, it was Valoris of ſo much; whereas the 
Felony. Indickment was Valentiz of ſo much: And it was objeed, That this 
Vide 1 Salk. wag a Gariance from the Indiäment⸗ but over-ruled ; fo2 that was 
33 the ſame in Subſtance, and ſo materiam ſequentem; but if theꝝ had 
Poſt 261. Undertaken to let fo2th the Indickment in hzc Verba, it would have 
5 04-349 been a fatal Exception. 


Materiam ſe- 


quontew. Nota, Per Holt, Ch. Juſt. To do the Buſineſs fully, the Plaintiff 
, $12 :2 ought to have ,p2oved Copy of the Bill exhibited, and that it was 
ought to bave fund upon the Dath oz Pꝛocurement of the Defendant ; but their 
proceeded i" Names upon the Back of the Bill is ſufficient Evidence of their be- 
in fwom to the Bill, tho the Uriting upon the Back be no Part 
of the Recod: But it may be pꝛoved, That the Defendant was a 

Mitnels without having the Bill; but it were, J ſay, moꝛe clear to 

have the ill : And the firſt Part of the Dekendant s Defence in this 

Cale, muſt be to pꝛove a Felony committed; fo2 without that it is im- 
pollible he could have a pꝛobable Cauſe of Pꝛolecution; and here, be⸗ 

p cauſe no Body was by at the Time of the ſuppoſed Felony commit- 
Fo:mer Oath ted but the Defenvant's Wife, who could not in this Cale be a LUit- 
ofthe Defen- neſs: to probe the Felony committed, Hole, Ch. Tuſt. allowed her 
ala fe, Dath, which the made at the Trial of the Jndittment, to be given in 


Evidence of Edidence to P20Ve a F elony committed ; koꝛ otherwiſe, one that ould 
elony com. 4 2 9 N , 
mitred. 


. — . 
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be robbed, 8c. would be under an intollerable Miſchief ; fo2 if he p20- | ; 
Cecuted fo2 ſuch Robbery, &c. and the Patty ſhould at any Rate be 
acquitted, the Pꝛoſecutoz would be liable to an Afton fo2 malicious 


Dꝛolecution without a Poſſibility of making a good Defence, though 
the Cauſe of Pꝛolecution were ever ſo pzegnant, 


To which Darnell fo2 the Plaintiff ſaid, Jf Oath had been made os Thc the 
freſhly after the Fact committed, that Dath might be admitted ag E- 9#c> ought 
vidence of it, ſecus not ; but here it appeared a Warrant was taken * 
out immediately, but nothing done thereupon till the Defendant had afcec che Fac. 
ſubſequent falling out with the Plaintiff. 


And Holt, Ch. Juſt. ſaid, The Fa of Pigot's Caſe in 1 Cro. was 
this: A Son-in-Law indidted his Step-mother faz2 poiſoning her Hul. * Cs; 
band his Father; and ſhe being acquitted, bzought an Action fo2 malt- 
cious Pꝛolecution againſt him, and recovered Damages againſt him; 
and he to requite her Kindneſs, bzought an Appeal of Murder : 
CUhereupon ſhe was tried, and conviited at the King's Bench War, 
and carried down, and burnt in Berkſhire, where the Fact was com⸗ 
mitted, And he remember'd another very lately, where a Fellow 
brought an Action fo2 ſaying of him, He was a Highway- man; and it 
appearing upon Evidence that he was ſo, he was taken in Court, 
committed to Newgate, and convicked and hanged the next Seſſions ; 
So People ought to adviſe well befoze they bzought ſuch Aﬀtons. 


And Darnell rememberd the like Fate, which befel a Client of his. 


Buſhell verſus Paſmore. S. C. 1 Salk. 


274. 
Vide 3 Keb. N 


EBT upon a Bond : The Defendant pleads, that the Bond bt upon: 
D was delivered as an Eſcrow to a third Perſon to be his Deed to Bond : Plea, 
the Plaintiff, upon his vacating a certain Judgment, which was not Thi it was 
done, Et fic non eſt Fatum, & de hoc ponit ſe ſuper Patriam; with: an Eſcrow, 
out adding, Et præd' the Plaintiff ſimiliter: The Plaintiff replies, 9“ = fenen 
That it was delivered as an Eſcrow to be deltvered to him upon his K.. 
Payment of 20s. towards vacating the Judgment, and Jflue there- wich a Ta.) 
upon; that is, upon a Traverſe of its being delivered as an Eſerow ga ol De 


to become his Deed upon vacating the Judgment; and on Evidence, pie, end 16 
it was ſwomn to have been delivered as an Eſcrow to become the De. ba- chereon. 


fendant's Deed upon the Plaintiff's vacating the Judgment. 


And here Holt, Ch. J. held, That there is no Difference between, _ 
delivering a Deed as an Eſcrow, to become the Party's Deed upon 0:8: cence 35 
his doing ſuch a Thing; and to be delivered to the Party as his Oeed e Godt 
upon his doing ſuch a Thing, fo2 in neither Caſe it is his Deed till the WE EY: 
ſecond Delibery 2 And he ſaid, Jf a Man delivers a Writing as his 
Deed toa Stranger, to be delivered by him to a third Perlon upon 
his doing ſuch a Thing, that is a Deed ab initio in Trult fox the third vid S 

Fr Herſon 


Peron upon a Contingency: But upon the Saying in 5 Co. Peri- 
man's Caſe, 84. b. he was content to have the Matter found ſpecia# 
lp, but the Plaintiff was nonſuited upon another Point, 


That cheſe And Holt, Ch, Juſt. ſaid, In all his Time he never knew ſuch a 
2 wy Plea as this; fo2 all theſe ſpectal Non eſt Factum's, fn caſe of Eſcrow 
impertinent, AND Raſure, &c. are impertinent, fo2 thereby the Oefendant baings all 
E the P2oof upon himſelf; whereas if he had pleaded non eſt Factum ge⸗ 
brings all the erally, he would turn the Pꝛook of whatever is neceſſary to make it 
8 his Deed upon the Plaintiff : And it was agreed by all, that the Deed 
Vid. Svil y. cannot be an Eſcrow to the Party himlelk. 


1 Salk. 274. 
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Coram Holt, Chief Tuſtice, 


Powell, 


Culliford”s Caſe. 8. C. 1 Salk. 


382. 


TE being acquitted upon an Jndifment of Purder in the An Appeal 
Country, and an Appeal bought, and Time given by the b-ovghr a- | 
Judge of Afſize till the next AM3e to plead t: Jn the Inte- 83 
rim the Appellant bꝛings an Habeas Corpus ant Certiorari, Aſſizes upon 
to remove the Recow and Body of Appellee up hither, and at a chene 
Judge's Chamber the Parties agreed, ſo that the Appellee was let go &, 

upon Bail. The Agreement being now perfefed, and a Releaſe given Vide n Salk. 


by the Appellant, and the Appellee appearing upon his Recogniſance, \ 5 


Eyre moved to have him diſcharged, pzoducing the Releaſe, and a have he ar. 
ounſel appearing fo2 the Appellant to conſent to it. | cg f 
| Vide Ke- 


But per Cur', The Certiorari and Habeas Corpus muſt be return'd 1yoge's Rep. 
here; and then when we are thus poſſeſſed of the Recozd, he muſt be | 22 
arraigned upon it, and then he may plead his Releaſe ; oz if the Ap- here an3 chen 
pellant be not ready at the Return thereof to arraign him, and does be way plead 
not appear, he ſhall have a Sci fac to bzing him to do it; and if he . Releaſe, 
does not come at the Return thereof, he ſhall be nonſuited, and the 
Appellee is not thereby diſcharged ; koz here being a Recozd againſt 
him, he ſhall thereupon be arraign'd at the Suit of the Queen, and | 
then he may plead auterfoits Acquitt': Foz there being a Recozd 
againſt him, that Recozd muſt be diſcharged: And it was compared 8 8 
to the Caſe where two Jnditments are againſt a Perſon fo2 one | Sek. 382. 
Fa, as one by the Cozoner's Jnqueſt, and the other by the G2and 
Jury, and he is arraigned, tried ry: acquitted upon one of then 

| IF 2 ye 
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yet he is not thereby diſcharged, but ſhall be arraigned de novo up: 
on the other, to which he may plead the kozmer Acquittai on the 
other; but now the Courſe is in the Old Baily, and indeed moſt eaſ 
and fair, to try him upon both the Jnditments at once. 


Domina Regina verſ#s Weekes, 
Return of a Þ E Sheriff returned a Reſcous thus: Firſt, Non eſt invent. 
Reſcous in Ball. mea, and Executio Reſidui iſtius Brevis patet in Sche- 


| pra 5 dula huic Brevi annex, and that was of a Taking and Reſcous, and 
Vide a Salk the Return of the Reſcous was quached fo2 the Bepugnancy. Foz per 
586. Cur', After non eſt invent. all the reſt is idle, and there remains no 

moꝛe fo2 the Sheriff to do. But note, upon the Return of Reſcous, 


the Sheriff alwdys concludes, that after the Refcous made, the 


A Defendant non eſt invent. in Balliva. 
s. C. 1 Salk. Domina Regina verſus El. Franklin. 
"= ib 373) ; ; 5 | 2 
Az 128.  C PE was indixed at the Quarter-Seffions of a Bozough fo? exer: 


An I ciſing the Trade of a Goldſmith, not having ſerved Seven Years 
exerciſing Appꝛenticeſhip to it. And Eyre moved to qualh it, fo2 it appeared that 


eve Trade of it, was a Pear after the Offence committed. 


not having 


| ſerved ſeven But per Cur. upon Uiew of 5 El. c. 4, CUhere a Poiety of the 
—_— Penalty goes to the Jnfodmer, a Pzoſecutton upon that Statute muſt 
— be. within a eat by the Inkozmer; but where it is purely at Suit 
+ Mod. 145, of the Queen, the has 010 Pears ; and where the Penalty is diſtri⸗ 
A buted as Molety to the Queen and Yotety to the Inkozmer, and no 
2olecution within the Pear, the Queen has another Pear, and ſhall 
- have all the Foxteiture, _ eben 223 

2. Exception was, T hat the Quarter-Sefftons ok Boꝛoughs 
 oilght not to receive ſuch Indickments, but only thoſe of the Coun- 
. ty at large: And fo? this he quoted the King ver ur Taylor, and ano- 
ther Caſe in 13 W. 3. where the Indickment was quathed upon that 


Exception. | 


But per Cur. The Contrary has been ſettled on Debate ſince, and 
there is no Danger of Dppyxon, becauſe a Certiorari lies. 


| $4. 370, „ 3. Exception was to the Caption, and was this : Juratores, &c: 
ind 373, Tuper Sacramentum ſuuth preſentant exiſtit. And this being Non⸗ 
ſence, the Jndiment was quaſh'd fo? ft. | 


Note, per Cur. Then one removes an Jndfament by Certiorari. 
he ought to appear above the Term it comes in, oz elſe he foxfeits his 
Recogntzance that he enters into fo2 Trying of it; but fuch Ap⸗ 
i Salk, 270, Pearance need not be in Perſon, but by his Clerk, and without, he 
110. Cannot have a Copy of the Indickment to quaſh it. 

| 4 


* 
* 


Note , 


n 
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map have a (Urit de Executione judicii at Courſe, and the Party of Error 
: ind E uti 8 N My ee 3 brought. 
Cannot Hinder Execution without a new CUrit of Erro. Caf! 
nit 03)7; 18021 7 11.696. 7005 d Jen 5: LNG! D % om A A 
£ "Tc L . | , 11105 
WP TOC, £1 13350 A, N 12 ai e 
„en 03) 7 1371177 8. C. x Su 
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Batteryot it 
Award plead- 
ed. 


co2d without a ſatisfatozy Conſideration cannot be good, and if we 
have nd Remedy fc2 what is awarded, it is in the Power of the De- 
fendant whether he will ſatisfy us oz not. 9 Ed. 19. a. 9 Co. 79. 
17 Ed. 4. 8. a. that Accoꝛd, and Tender and Refuſal, is not a good 
Bur; and the Reaſon is becauſe an Aﬀion would not lie upon the Ac: 
coꝛd fo2 the Plaintiff, 16 Ed. 4. 8, 9. 1 Ro. Ab. 128. Style 245. 
2. Exception was, That the Treſpaſs declared on wag quare Vi, No Cong 


& Armis, &c. and there was no Conſideration oꝛ Submiſſion of the dccecion of 


Vi & Armis, and ſo this Award could not be a Bar to the Declara. „7; © 4 
tion. | | | r 
3. That it being at the Election ok the Defendant to provide the ;. Thc De- 
Fowls on Wedneſday oz Thurſday, he ought to give the Plaintiff oder 5] 
Notice on which of the Days he would pzovide them, and the Time (5;--o&:4. 
pf the Day on which he would have them ready; fo2 otherwiſe, if the Dy. and 
laintiff came on Wedneſday to his Houle with his Friends, the Tn when, 
efendant might ſay he ſhould not pꝛobide the Fowls till next Day, 
and if the Plaintiff did not come on Wedneſday, the Dekendant 
might ſay he p2ovided them the Day befoxe, | {+145 
4, Jn this Caſe it was not enough to (ay, that he had pꝛovided the 4. He ase. 
Fowls, but he ſhould have tendered them, fo2 the TWo2ds of the 9- wage hou, 
ward are, provide und give, &c. 27 


Fowls. 


5. There 
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they were 


provided, London the Venue ought to be laid in the Ward, which is like a 
Hundzed, 02 in a Pariſh: at leaſt, which is in che Mature of a Gill in 


Vid Sir Tho. To the Firſt it was anſwered by Serjeant Hall, Chat indeed old 
Jones 6.58. Books did hold, that an Award of a'collateral Matter, in Sattskadi⸗ 
If Award of On of Damages, was not a good Plea in Bar without alledg ing 
collsreral  Jerfozmance; becauſe, ag was then held, no Remedy lay upon the 
5&0 of Award: But that Reaſon falls; fo2 tho" it betrue that no Remedy lies 
Damages be upon the Award it (elf fo2 it, yet an Aſlumpfit lies upon the Submil⸗ 
» good elch. ion, which is a Pꝛomiſe of Perkozmance. And 1 that Opinion 
our alledging CYief Juſtice Holt did very only e fo? he Caid, Jt had been 
Performance. gftth held of late Days, that the Submiſſion mutual was an ackual 
VIE mutual Pꝛomiſe ot Perkozmance; and if this had been upon a Bond, 
Awatding a collateral Matter had been a good Award, becauſe the 

Party has Remedy upon the Bond of Stibmiſſton ; and if there be Re- 

medy fo2 the Thing awarded, it needed not be averrd executed, and 

if. ſo, the Fourth Objeckion, viz. the TUant of Pleading of Tender, 

falls to the Gꝛound. «As to the not ſubmjtting the Vi & Armis, it 
concerns the Queen, and cannot be ſtibmitted by the Parties. As 

to the Third '©bjefton, it was anſwered, that the gibing of Notice 

was not neceſſaty, fo2 the Defendant by the Award had the Advantage 

of an Eleckion given him: And to the Fifth, that the not laying of 

a Venue was helped by Uerdif. 


The Want of To which Holt, Ch. J. laid, The Want of a Venue is only 115 
sb by ſuch Plea as admits the Fai fo2 the which it was nec to lay 
a Venue ; as if Debt be upon a Bond, and no Venue laid where the 

Bond was made, if Demurrer be to it, it will be ill; but if the De- 

Courr :d- fendant plead a Releaſe whereby the Bond is admitted, that helps 
| compromif; the Declaration. But in this Caſe, by reaſon of the Frivolouſneſs | 
the Matter. Of the gdlon, the Court gave no Judgment, but wich d them to com- 

pꝛomile the Matter. | os 


Per Cur. If one pzetending Title to the Land give Security to 
the Tenants to ſave them harmleſs upon paying him the Rent, and 
after another recover in Ejetment againſt them, they have not yet a 

Bemedy upon the Security till Recovery of the mean P?2ofits, which 
Mean Profits. jg from the Time of the Aﬀton bzought, and without an actual Entry 
there can be no Recovery of the Pꝛoſits. 2 


8 I per Cur. It a Man ſign a Leaſe in one County oꝛ Utll of Lands 
Ejectment. in another, vet the Jury muſt come from the Place where the Land 
lies in an Cjeitment upon ſuch Leaſe. 


Vide Salk Per Cur. A new Trial is never granted foꝛ Want of Evidence where- 


2 Slk 65, Of the Party was appꝛiled, and which he might have at the Trial. 
40, 047. 
Ante 22. 


Poſt 242. 3 2 Per 
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Per Cur, It one levy Part ok his Debt by Fa. fa. he cannot after 
take out a Capias fo2 the whole, but his Map is to return Fi. fa” 


by which it may appear how much is levied, and then take a Ca. Sa. 
fo? the Reſidue, 5 , „ 


a 
Per Cur. No Tithe due fo2 Fiſh of common Richt. but i-he Ff 
be by Cuſtom. a 1 NET 0. 


1 Vent. 5. 


| | f | | | 1 Keb. . 
In Replevin, the Avowant ſaid, That he was poſſeſs'd fo2 Pears, Kb. 2,447 

and made an QUnder-leale, reſerving Rent, &c. fo2 which Arrear he 799" en 4 

diſtrained. The Plaintiff is nonſuited, and Return irrepleviſable pier. 64, 


awarded; and upon the Return of rhe Writ of Jnquiry, the Excep- ſb be 
tion taken is that the Avowwy was naught, fo2 that the Avowant dec 


particular E- 


pleaded a particular Eſtate, without ſhewing who had the Fee, and late without . 


the Commencement of the particular Eſtate ; but tho that were was who 
bad, pet being after the Nonſuit, it was too late, fo2 the interlocu- via. ance * 


toy Judgment is ſuch on which TUrit of Error lies, as in Judgment 58 
on Crit of Dower. . 


Stanyon verſns Davis. | S.C. 1 Salk. + 


494+ 


E of a Judgment in the Yarſhals Court, wherein the Plain⸗ Error of 
tiff did declare, that at ſuch a Day, in ſuch a Pariſh, in Com'Juds nenn in 
Midd', he did deliver into the Stable of Defendant (thus, præd' D. cour, Ge. 
com Hoſpitat' adtunc & ib'm exiſten* in Stabulum deliberavit) a cer: 

tain Gelding, to be by him ſafely kept at a reaſonable Rate, and to 

be ſafely re-delivered by him to the Plaintiff; that the Defendant 

adtunc ibm tam negligenter the ſaid Gelding did keep, that thzough 

his Defeit it was taken out of his Inn, and ſo immoderately rid and 
whipped, that he was quite ſpoiled. Uerdi# and Damages fo? 

the Plaintiff, and Judgment fo2 him below. And now upon the 

CUrit of Erroz, Raymond and Cheſhire, at ſeveral Times, excepted: 


1. That the Hoſe fo2 ought appears was put into the Defendant's cee 
Stable without his Pzivity, and if ſo, he was not bound to take any teen ;, 
Care of it; koꝛ as the Declaration is wo2ded, it is to be underſtood chic Caſe 
that it was delivered into his Stable, he being a common Jnnkeeper, %% 5? 
fo2 præd' D. com. Hoſpitat' exiſten muſt be taken in the Ablative tion good. 
Cale : But the Cops being indifferent to an Ablative o2 Oative, and 
taking them in a Dative making the Declaration good, and the other 
bad; per Powell, Powys & Gould, abſente Holt, Jt ſhall be taken in 
that which makes it good. | "oF 

2. Dbjetion was, That no Place was laid where the immoderate Ri- Rule ofAver- 
ding was, noz that it was within the Jurisditon of the inkertor %% in 4 
Court: And it was laid down koz a Rule, and agreed unto by the oro 
Court, That whatever is eſſentially neceſſary to maintain an Action, if 3 DS 
the Aﬀion be bzought in an inferioz Court, that Batter muſt be u bia heir 

averr'd to have been within their Jurisdiction, otherwiſe they have n9uciſaigion: 
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The ſole 
Cauſe of 
Action was 
not keeping 
the Gelding 
ſafely. 


Judgment 


Jurisdidion; fo? whatever is nat averr'd to be within their Jurisdition, 
ſhall be intended out of it. Vid. 1 Saund. 73. It was alfo agreed 
clearly, that if that which is the Giſt of the Adton, and the compleat 
Cauſe of it, be laid within the Jurisdidion, and the Declaration ſhews 
further Matter, which is only Aggravation oz conſequential Da. 
mage without which the Aﬀton. would have lain, ſuch Matter need not 
be averr'd to be within the Jurisdittortz as fn Caſe koz calling a 
Woman a JUhoze, whereby ſhe loſt a Marriage, there not only the 
Cows, but alſo the Loſs of Marriage, muſt be alledged to be within 
the Jurisditoh, becauſe the one without the other would not main⸗ 
tain the Adlon; and there one may confeſs the Mos, and traverſe 
the Damage. So in Treſpaſs by Maſter fo2 the Battery of his 


Servant, whereby he loſt his Service, the Loſs of Service, as well 


as the Battery, muſt be lald within the Jurtsdickkon. But in an 
Adion by a Tradeſman fo2 calling him a Cheat in his Trade, where- 
by he loſt his Cuſtomers, there the Loſs of Cuſtomers need not be 
alledged within the Jurisdiction, becauſe the Nozds are afffonable 
without it, and it is only Aggravation. 1 Cro. 570. 1 Ro. Ab. 546. 
1 Jo. 448. Afton fo2 arreſting one in another Man's Name, with: 
out Conſent of the other, per Quod his Creditozs came all and at- 
reſted him. It is not needful to alledge that the Treditozs came up⸗ 
on him within the Jurisdictton, becauſe the arreſting in another's - 
Name, without the other's Conſent, is in it ſelf acionable. Then the 
Doubt was,CUhether the Dekenvant's Megleck, in ſaffering the Geld- 
fug to go out of his Cuſtody, was a compleat Cauſe of Aﬀton, with⸗ 
out any Regard to the Riding, &c. 


And Ward urged, That the fole Cauſe of Aﬀfon was the not keeping 
the Gelding lakelp, accowing to the Contra, and fo2 this quoted 
the Regiſter 106. Raſt. Ent. 3. and then ft being a Monkelance, no 
Venue weed be where the Monfefance was. Vid. x And. 139. and Wal- 
ker verſur Alhwood, Mich. 10 W. 3. in B. R. And in Paſch. ult 
upon Argument bf this Cale, Holt, Ch. J. ask d the Counſel fo2 the 
Plaintiff in Erroz, Jf the ozfginal Declaration had been in this 
Court, whether they would venture to demur to it fo2 not ſhewing 
the Place the Hozyſe was immoderately rid in? And he ſafd, ſtire they 
would not. And then if this were a good Declaration in a ſipcrio? 
Court without that, then it will not be neceffary to aver it within the 
Jurisdickton of an inferfo2 Court in an Acton bzought there. To 
which it was anſwered by Cheſhire, that the Inference did not follow, 
foꝛ if Indebit' aſſumpfit be in a ſupertd2 Court fo2 Goods ſold and de- 
livered, though nd Place be latd where the Sale oz Delivery was, 
pet it is no Cauſe of Demurrer, but the not alledging it to be with⸗ 


in the Jurisdidion of an Inkeriour Court would be fatal. Vide si- 
mile, 37 H. 6. 2,4 


But per tot. Cur. The Judgment was afirm'd, fo2 the Neglet of 
not keeping accoꝛding to the Contract is the ſole Giſt of the Aﬀion ; foz 
if the Declaration had been, that the Defendant did ſo negligently 
keep the Pozſe that he was taken out of (ys Stable, and 1 into 

p 3 orher- 


* 


_ 


1 
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Somerſetſhite tu his Damage, &c. the adion would lie: Oz that he 
ſo negligently kept him, that thꝛough his Negle# he was beat 02 a- 
buled, 02 wanted reaſonable P2ovender in his Inn. And the ſole 
Cauſle of Action is his Megleck of due Care of him, Jud affirny. | 


Note, The Chief Juſtice remember d the Caſe of Mayo and Combe O.; Kc. 
in my Lozd Hale's Time, where the Counterpart of an ancient Deed 477 _ 
was admitted in Evidence, and a ſpecial Gerdic being found in the <22nerpere. 


Cale, finding the oziginal Deed, it concluded prout per le Counter- D-ed loft. G. 


part it did appear: And this es ſo done to p:eſerve the Pꝛece⸗ ats fot 
ed. 3 


dent. 1 Mod. 4, 94, 114. 2 1,546. 3 Keb. 1, 2. 5 Mod. 211. Vide Poſt 


And now all the Court held, that the Counterpart of an ancient 248. 
Deed which might be loſt, was good Evidence with other Circum- 
ſtances, but not of it ſelf without other Circumſtances ; but that a 


Counterpart of a Deed leading the Uſes of a Fine was of itſelf 
good Evidence. 


Fox verſus Tilly. 


5 B T upon a Bond conditioned to ſave the Plaintiff harmlels ke by 
againſt all Eſcapes, which he had ſuffered- as Warden of the give: to ve 
Fleet Pꝛiſon, and on Demurrer to the Rejoinder, which was in it ſelf * Se. 
a Departure from the Plea, which was a Non fuit damaificatus, and opal 
a ſpecial Damage replied, and Continuance given to the firſt Day of Eſcapes, but 
this Term: Che Court took a Diverſity between a Bond to ſave al 
harmleſs againſt future Eſcapes, fo2 that would be void, and a Bond vide 2 $att. 
to ſave harmleſs againſt paſt Eſcapes; fo2 though it were unlawful to 435: 

ſuffer them, pet one may contrat to indempnify one againſt a Penal⸗ 

ty already incurr'd againſt Law. And note, here the Court was in- 

fozmed that the Plaintiff was dead, and therefoze they ought nor ta 

go to Judgment. To which they anfwered, Ik that were ſo, the De- 

fendant muſt come and plead it as a Plea puis Darrein Continuance, 

and make Dath of the Truth of it, otherwiſe they would not. take 

Notice of it, and if the Plaintiff were alive on the Continuance⸗ 

Day, they might well give Judgment; and accozdingly the Plainti 

had Judgment. Foz, per Cur. if he dies befoze the firſt Day o 

Term, we cannot take Notice of it without it be pleaded as puis Dar- 

rein Continuance; and if he were alive the firſt Day of Term, the 
Judgment ſhall relate to that Oay. 


Quere 2Salk. 
653. 


Linch verſus Hooke. | | S. C | Sulk 7. 
Per Cur, Ik A. give Bond by Name of B. and he is ſued by Namie Where . 

of B. he may plead Yiſnomer, and the other muſt plead that he made mee » Bord 
the Bond by the Mame of B. and eſtop him by demanding Judgment ; of ;. ho 
if againſt his Deed, he ought to be admitted to ſay his Mame ts A. to ſuc, Gr. 
and then the Defendant may rejoin, and ſay that he made no ſuch 
Deed, and this the Defendant muſt do without Oyer ; fo2 it he pꝛay 
Oyer, he admits his Name to be B. Vide ante 28. 


G g | Jf 
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Ircegular to Ik a CUrit be returnable in one Term, the Dekendant ought to 
Nase put in Bail in that Term, (that is) at any Time befoze the Eſſoin⸗ 
till Eſſoin- day ot the next Term, and till then it is irtegular to pꝛoceed upon the 
= of next Batl-Bond ; but one in the mean Time may take an Aſſignment upon 


eim. fit, and a Warrant, 


nn. 


§. C. 1 Salk. | | | 

1 * ; Adams verſus Tertenants of Savage. Vid. antea 134, 199. 

PUR 256. TIDE Caſe being moved again this Term, it appear'd on the 
ft 16208: Beco to be thus: A Sci' fac' by Adminiſtratoz upon a Judg⸗ 


f«c againſt ment by his Inteſtate, to warn in the Tenants of ſuch Lands as were 
Tertenants, Savage' at the Time of the Judgment, 8c. The Sheriff returns ſe- 
rhey ne- veral Tertenants, among other J. and S. his Wife,' Tenants of a 
TS 35:, Capital Meſſuage called B. and alſo of the Yano? of B. All the Te- 
4 nants appear, and plead in Abatement jointly, viz. That one G. T. 


58. is Tenant of the Freehold of the Bano? of B. and ſo pzay Judgment 
3 1 zo. of the TUrit, & quod caſſetur. 
3 Lev. 205. 
Thar ſuch a And per Cur', The Plea is clearly bad: M53 | 
E Pleats 1. Foz them all to join in the Plea, when they are return'd ſeveral 
; Tertenants; fo2 if A. be return'd Tertenant of one Parcel, and B. 
of another, A. cannot plead that another is Tertenant of another 
Parcel, and not return'd, but as far as it affeds himſelf, not quate- 
nus it affe B. 6-2 | C 
This isplead- 2. This, as the. Recowd is, is pleading a Non-tenure by Jmplica- 
Rog bo lw tion; fo2 if G. I. be Tenant of the Freehold of the Wanoz of B. of 
plication. which J. and S. his TUife are Tenants return'd, that is an Impli⸗ 
cation that J. and S. are not Tenants of it, and therefoze bad; fo? a 
Non-tenure, though it were erp2eſly pleaded, is not a good Plea to 
a Sci fac upon a Judgment in a perſonal Action, becaule it is direfly 
to falſify the Return of the Sheriff: It has been a Queſtion, TUhether 
When a ſpe- i ſpecial NNon-tenure could be pleaded in that Cale? But that it may, 
cial Mente is now ſettled. Vid. 3 Cro. 872. 8 Ed. 4. 19.9 H. 5.11. But in Sci fac 
— to have Execution ofa Judgment in a real Adion, one may plead Mon⸗ 
tenure againſt the Return of the Sheriff, becauſe there the Freehoid 
ſo much favour'd in Law, is at Stake: Beſides, as to the PPlead⸗ 
ing of this in Abatement, if the Sheriff has return'd all the Terte- 
nants in his Cotnty, it is altogether impꝛoper to plead it in Abate- 
ment, that there are other Tenants in another Countp not return'd; 
becauſe, in that Caſe, there are none to be ſummoned by that Sheriff : 
And the Sheriff having returned all in his County, has done his 
Duty ; but if it be pleaded, that there are other Tenants in theſame 
County, the regular and neat Map is to conclude, by demanding 
Judgment, if they ought to be put to anſwer quouſque the other be 
ſummoned ; fo2 which ſee the P2cecevent in 2 Saund. Jefferſon and Daw- 
2 Saund. 23. ſon's Cale ; but it is true, that Pꝛecedents are both TWays, but Judg- 
2 ment is never accozding to Concluſion here, quod breve caſſetur, but 
Sia. 436. Only to ſtay quouſque; foꝛ Judgment ſhall not be to abate a Writ but 
1 Mod. 28. where the Plaintiff may have a better, 


- And 
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And Holt, Ch. Juſt. quoted Kemp v. Laurence Owen 13 4. where it is Where Te- 
held, That a Tenant koz Pears is a good Tenant to plead in Bar ver for 

to a Sci' fac on a Judgment fo2 Debt o2 Damages, becauſe that is n 
only in the Perſonalty ; Secus to a Judgment in the Realty, It one *2* S fee 


— be returned, he may plead that another is Tenant of a a J 
ofe y. | _— . 


Et per Chir, Reſpond” ouſter, 


Fitz-Hugh verſus Dennington. $. C. Poſt 

| E 259. 

Rro2 of a Judgment in the Marſhal's Court in Debt upon a Ecror of 3 

ILL Bond, where the Defendant upon Oyer of the Condition, which J9gmenr is 

recited, That the Plaintiff was become an Appꝛentice to the Defen- 3 
dant fo2 ſeven Pears ; and then the Condition was, That if the De- Condition of 

fendant at the End of the ſaid ſeven Years, ſhould make, pzocurs, ob nde 

caule the Plaintiff to be made free of the Company of Joyners of Plaintiff a 

London, if thereunto requeſted, then the Obligation to be void. To Freeman of 

this the Defendant pleaded, That ad Finem of the ſaid ſeven Pears, — 

02 after, till Time of Acton brought, he was not requeſted. To Vide Pot 

which the Plaintiff demurs, and Judgment fo2 the Plaintiff belom: . 6. 

Suppoling the Requeſt not material at all, oz at leaſt if it were, the 

Plea ſhould have been, [ that he never was requeſted] and not to tie it 

up to a Requeſt at the End of the ſeven Years, 02 after ; fo2 he might 

have requeſted befoze the End of the ſeven Pears, to make him free at 

the End of the ſeven Years. 


But Mountague, for reverſing the Judgment, inſiſted, That if in 
this Caſe the Requeſt had not been erp2efip mWe Part of the Conv 
tion, pet the Plea had not been good; and took a Diverſity, TUhen pivercry up- 
there is a Duty made by the Bond, then there need no Averment of on Coodi- 
a Requeſt ; otherwiſe when the Bond is koz doing a collateral Ack as . 
here; and fo2 this, he quoted 1 Brownl. 13. But whenever the Con- and where to 
dition is to do a Thing when thereunto required, oz if theretinto re- 4 <ollare- 


quired, there the Requeſt is Part of the Condition, and to be aver⸗ * 


- 


red. : 


And per Cor), The Requeſt is material here, and the Meaning is That the Re- 
plain from the Recital, that the Defendant was to have made the 6 
Plaintiff free at the End of ſeven Years, that is, when his Time was £4 
out if the Plaintiff pleaſed, which was to be ſignified to the Defen- 

dant by Requeſt; and the Requeſt muſt be when the Condition could 

be perfozm'd, viz. at the End of ſeven Pears, and not befoze ; and 

if it were a good Requeſt within the ſeven Pears, that ought to 

be ſhewn of the Plaintiff's Side, otherwiſe it ſhall not be intended; 

fo? it cannot be intended one would requeſt a Thing to be done, be- 

fo2e it was to be; 02 could be done. 


And Judgment reverſed Niſi. Vide Poſt 260, 261. Judgment: 
A | gme G 9 2 Robert es Ni /i. 
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Robert verſus Harnage. 


Debt upon a TT YLAintiff declares, That the Defendant became bound to him at 


Bond made Port St. David's fn the Eaſt-Indies, apud London, in a Bond of 
%%% ( 


red) at Pert Upon Oyer, the Bond appearing to bear Date at Port St; David's in 

1 „the Eaſt- Indies; and the Solvendum was to the Plaintiff's Attozney 

02 Alligns, without mention of himſelf: And on Demurrer to the 
Declaration, two Exceptions were taken: 


After , 1. That the Pond declared on, and that ſet out on the Oyer, were 
Detencant variant; the one being Solvendum to him, his Attozney oz al- 
Exception of ſigngs, the other to Attomey oz Align. ö | 
Variance ta» To which it was anſwer'd, That the Declaration muſt not be ac: 
Cro Elia 256, coding to the Letter of the Obligation, but accozding to the Dpera- 
Hob. 171. tion of the Law thereupon; 2s if A. bind himſelf in a Sum to B. 
Solvendum to C. who is a Stranger, a Payment to C is a Payment 
to B. and in an Action upon it, the Count muſt be upon a Bond Sol- 
vend' to B. Vid. 4 Ed. 4. 19. 2 Keb. 81. 1 Sid. 295. And per Cur', It᷑ 
A. make Bond to B. Solvend' to ſuch Perſon as he ſhall appoint ; if 
B. does appoint one, Payment to him is a Payment to B. and if B. 
| appoint none, it ſhall be paid to B. himſelf. wt | 
2dException, 2d Exception was, That the Bond ſet foꝛth, appeared to have been 
Here th* ſealed and delivered at Port St. David's in the Eaſt-Indies, and there: 
made it local, foze the Date made it local; and by conſequence, the Declaration 
| ought to have been of a Bond made at Port St. David's in the Eaſt- 
Indies, apud Iflingtog, in C Middleſex, o in ſuch a CUard oz Pa- 
riſh in London, &c. upon a Bond, apud Bourdeaux in France, in 
Iſlington: And of that Opinlon was the Court. 
411 


77 2 Salk. Peat's Caſe. 

FO 3 10. a : ] 8 

888 E was a Pꝛeacher to a Meeting ok Diſſenters; and having qua- 
lified in one lified himſelf as ſuch, accozding to the Act of Toleration, in one 


county, r©- County, removed from thence into another County, and ſet up a 
other, Cc. Conventicle there, without any farther Qualification; whereupon a 
Juſtice of Peace convicted him upon the Statute of Conventicles , 
And now the Attozney-General, in his Behalf, moved fo2 an Attach⸗ 
ment againſt the Juſtices fo2 a Contempt of the Af of Toleration; 
alledging, That a Qualification in one County, is a Qualification 
all over England. 1 4 


og : Silk. But per Cur', The At of Conventicles is ſtill in foxce, and the 
The Juſtices. JUſtices of Peace have Power of executing it againſt ſuch as do not 
are Judges. qualify themſelves accoꝛding to the Act of Toleration, which Ac only 


and are onl 


. enjoins the Juſtices of Peace to acquit ſuch as do comply With the 
_ as comply Yi of Toleration : So thep being Judges of the Matter, if they 


ith th 
AT 7.110 wrong 


tion, Ec. 


PETR ** 


e 
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wong you, pou have your Remedy by Certiorari, 02 Appeal to the 
Sellions, where the whole 'Fa# map be heard and examined over 
again ; which Examinatton of the Fai ſhall be final by the very Moꝛds 
of the Statute; and ik they err in a Matter of which the Law makes 
them Judges, it would be moſt tinreaſonable to grant an Attachment | 
fo2 ſuch Exroꝛ. Then the Attomep moved fo2 a Mandamus to the Ju- Then Actor” 
ſiices, to ſuffer him to pꝛeach there, he qualifying himſelf accoding r (32%e 
to the At of Toleration. But the Court denied it, foz a Mandamus fg =» to ſuffer 
always to do ſome At in Execution of Law; but this would be in the fi *2 
Nature of a TUrit de non Moleſtando, and that contrary to a Con- 
viction ſtanding againſt you, which ſhall be looked upon as legal while Tyen à No- 
it ſtands. Then they moved fo2 a Mandamus, fo2 the Juſtices to take tion for- 
Security from him not to become chargeable to the Pariſh, which the Juſt = 
was allo denied; fo? that Matter is only to be upon Complaint of to ike Sccu- 
Church wardens, and Dverſcers of the Pooz: And they held, That i*s» . 
by the Ac of Toleration, it ſuſſiceth not that the Licence of ſuch 
Pꝛeacher be inrolled at the Quarter⸗Seſſions of one Countp, to en- 
able him to pꝛeach in any other County; but it ought to be at ſuch 
Quarter Seſſions as weuld otherwiſe have Conuzance of the Matter 
upon the Statute of Conventicles, and that is the Sefſions of the 
County where the Fact is committed: And at laſt they moved fo2 a 
Mandamus to the Seſſions to ſtate the Fait ſpecially ; but it was de⸗ 
nied, fo2 that the Statute excludes all others from examining the 
Fact: And finally, They moved fo2 a Procedendo to a Certiorari al- 
ready bzought by them, in oꝛder to appeal to the Seſſions, which was 
granted. 


Per Cur, The ancient Rule was, That a Bail-Bond could not Proceedings 
be put in Suit till a Rule obtained to amerce the Sheriff, fo2 not ha- g. N 
ving the Body koꝛth coming: And now Pꝛoceedings upon the Ball- cauſe no cep; 


Bond were ſet aſide, becauſe there was ng Cepi Corpus return d. Se- 


turn'd. 


Brewſter verſus Weld. mY 2 Vent. 
. 3 Lev. 221. 
| EDS. | Wo, 2 Keb. : 
Cb fac out of Chancery, returnable in the Queen's Bench, to re⸗ be fac cr of 
peal Letters Patents of the Refozy of Algate: And it wag Corey into 
moved fo2, that the Sheriff might return his Writ : And here it Letters Pa. 
was reſolved, That if Letters Patents be to the Pꝛejudice of ang-c-ors moved, 
ther, he may have a Sci' fac' upon the Jnrolment thereof in Chancery * 
to have them repealed, as well as the Queen map; as if a Fair be 
granted to the Damage of mine, J may have a Sci fac to repeal ſuch 
G2ant ; And they ſcemed likewiſe to hold, That a Sci' fac' upon a Re- 
coꝛd in Chancery, was not returnable here; but clearly after a Crit . . 
iſſues out of Chancery returnable in another Court, that Court into; 1. 845 
which it is returnable has Jurisdifion of it, and not the Chancery, Vide Bro 8c 
no2 can the Chancery ſuperſede ſuch Writ ; but all the Jrregularity/** . *<< 
both in iſſuing it out, and in the Return of it, is ſolely examinable 
in the Court in which the Crit is returnable; which if the TUrit be 
legal, will hold Plea upon it, otherwiſe will quaſh it: But the BE 


* _ — -» 2 
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tion being the quarto Die poſt, all which Dap the Sheriff has to re⸗ 
turn the Mrit, the Court would not make a Rule; and ehe ſame 
Motion being made the nert Day, the Court was info2med, that the 
Chancery had ſuperſeded the TUrit ; whereupon, in ſome Heat, they 
ruled the Sheriff to return it, oz to return the Superſedeas, if he de: 
pended on't, that it would excuſe him: The Dap after, the Sheriff 
having got the TUrit back from the Chancery, return'd it Sci' fac, 
and bzought it into Court, 


Upon N of. Feme Covert may plead non Aſſumpſit, and give Coverture in 
/«»pſ#, Geis Evidence, becauſe Coverture makes it no 192omiſe; ſo ſhe may plea 
os non eſt Factum to a Bond, and give Coverture in Evidence, Ray. 395. 


ture in Evi- 


80. Post 263 Cockroft verſus Smith. 


In Treſpaſs, HE Defendant in a Scuffle bit off the Foze-finger of an Attoz: 
8 ney's Right ⸗ hand; and in Treſpaſs, with a ſpecial Acetiam by 
le, che a Judge's IKlartant, the Queſtion was, Whether the Ball ſhould not 


— juſtify themſelves to a Sum ſuitable to the Acetiam? 


not held to 


Bail _— And per Cur', Ie was not held to that, he being very pooz. 


2 ACC. 


Gibbon verſus Dove. 


Time to ex- Un Crit ok Erro, and Bail put in, the Defendant has 
cos _ twenty Days to except againſt the Bail, which Exception ought 
— writ to be enter'd in the Clerk of the Errors Book: Pe ought further to 
of Error, &. take out a Rule to ſerve upon the Attozney, o2 Agent of the Plain: 
tiff, to put in better Batl, but that Rule need not be ſerved within 
the twenty Days; but it muſt be befoze Execution ſued out fo2 Want 


of Bail, per Cur', & omnes Clericos. 


— te Note, Jt was ſaid, There ought to be Notice of the Exception 
within twenty Days, | | 


* 


8. C. Fareſl. 3. Jacob verſas Dallow. 


2 Salk. 553 <3 
5 020; 936: | rag was moved fo2 to the Spiritual Court, to ſtay a Suit 
to Spiritual there about the Kight of Dilpoſing of Pews in a Church: The 
8 Suggeſtion was, That ſuch a Coppozation were 3mp2opxtators of it, 
diſpoſing And Time, &c. uſed to repair all the Pews, and ratione inde had the 
+4, we Diſpoſal of them; but becauſe it did not appear to the Court, whe: 
457. © © ther it were Pꝛeſentative oz Donative, oz with Cure of Souls 02 not, 
they would do nothing in it. But they ſaid, a Donative might be 
with Cure of Souls, as the Tower of London's Chapel: And that 
there are allo another Kind of Churches, which are neither Pꝛelſen⸗ 
tative 02 Donative, but Stipendiarp, and yet have Cure of Souls: 
fs if there be an Impꝛopziation, and it has no Uicarivge, but only 
a tettamn Stipend is given Pearly to him that ſerves the Cure; and 
that is meerly Dative, and that at Pleaſure of the MUPIOPUAto. | 
5 ö ote 


— — 
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Note likewiſe it was ſaid, Anciently there wete no Pews in Vide ae 
Churches, but only Fozms ; and that it had been a good Pꝛelcrip- reg, 
tion to ſay, That Time out of Mind the Coppozatton did repair ſuch aaa — <o_ 
an Ille of the Church, ratione cujus the Mayo? and Aldermrn ſate 

there; fo2 tho" the Right be in the whole Body, the Enjoyment may 

be and enure to a ſele# Number. ; 


Per Cur', The Bail Have their Pzincipal always upon a String, de Pen 
and may pull the String whenever they pleaſe, and render him in 3/7 9%. 
their own Oilcharge ; they may take him up even upon a Sunday, and der the Prin- 
confine him till the next Day, and then render him ; fo2 the Entry in ©"! ehen 
this Court. is traditur in Ballium, &c. and the Doing it on a Sun- ad . 
day is no Service of Pꝛoceſs, but rather like the Cale where a She: =p upon 


riff arreſts by Uertue of a Pꝛocels of Court on Saturday, and Party $2; ger. 


eſcapes, he may take him upon a Sunday, koꝛ that its only a Continu⸗ riff take an 
ance of the fozmer Impꝛilonment. Eſcaper. 
ST. 2 Salk. 


Knight »erſus Burton. os 
TNE BT upon Bond conditioned fo2 Perfozmance of an Award z bebe upon a 

which was ſet fozth, and a Beach allign d: And upon Demur- Jae en 
rer, Parker took Exception: | | 


Ferformance 


of an Awacd, 


1. That the Award recited, T hat the Parties were Jointenants bol. 244. 
of ſuch Land, and owered they ſhould make Partition by mutual Upon - 
Convepances, which was ſaid to be incertain, and not making an End ads 190 = 
of the Matter by ſhewing what Moiety, oꝛ Part, the one ſhould have. nor hewea 
and what the other: Co which it was anſwer'd, and reſolved, That —.— yu 
ft was well enough; fo2 whereas they were Jointenants befoze, ther 
would now become Tenants in Common. | 

2. Jt was objeted, That could not be; fo2 it was further awarded, Hon din 
the one ſhould have unam dimidiam Partem five medietatem ; which 4 
ſhews they intended ſomewhat moꝛe than a Tenancy in Common, but ve r<ſp<&-»-! 
left it incertain ; koz Dimidia Pars is a Poiety in Certaintp, and ken 
Medietas is a Moiety incertain; and in this very Award, they in 
other Matters uled Medietas fo; a Moiety in Certainty, as Medietas 
of the Profits of ſuch a Ship to be delivered, which is to be under⸗ 
ſfood of a Moiety divided; fo2 otherwiſe it could not be delivered. 

Bnt per Cur', Dimidia Pars, 02 Medietas, (hall be reſpetibely ta- 
Ken fo2 Moiety divided 02 undivided, Secundum Subjectam materiam ; 
. as Medietas of a Thing to be delivered, ſhall be underſtood a divided 
Moiety, becauſe it cannot be deltvered except it be divided; (o Dimidia 
Pars, if it be ſuch a Thing as cannot be reduced to a divided Yoiety, 
ſhall be underſtood a Moiety undivided ; as in Oower, a Woman de- 
mands tertiam Partem, ff it be of ſuch a Ching as is capable of ha- 
ving a third Part divided made of it, it ſhall be ſo ; but ik it be ot 
zd Part of Lands of C enantiin Common, Mill, &c. it mull be à third 


Part undivided. 


34 Objection, 


i 
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3. Wheress 3 Objection, That they awarded Money to be paid, which of their 
1 own ſhewing upon the Face of the Award did not appear to be due; 
disburſed (as fog it was, CUhereas ſo much Boney has been digburſed by the one 
is 3 Partp, as is alledged: So though ik they had ſaid, Whereas ſo much 
ud wel o Money has been digburſed, it would be intended it appear d to them 
to have been ſo; yet when they go farther, and ſay, as it is alledged, 
that takes away ſuch Intendment; fo2 theyſhew their Certainty of 
it was only becauſe it was alledged, which might be without any 
Pꝛoof, o2 alledged by any Perſon whatever: But it was reſolved, that 
alledged ſhauld be underſtood as alledged, and not controverted oz dil⸗ 

pꝛoved by the other Side. 
4. That a 4th Objection, Chut it was awarded, that a Suit between the Par⸗ 
_ I ns ties in Chancery ſhould be diſmiſſed ; which, as was urged, was ill, 
be Parties £O2 that an Award ought. to be final, and that a Sutt in Chancery 
ner be diſ- might be diſmiſſed upon Payment of Coſts, ſo as the Party might 
oy © 4 begin again: Indeed, if the Otſmiſſing be ablolute, it is final; but 
75. if it be diſmiſſed, as is frequently done there, without Prejudice, the 
Party may begin again, and therefoze an Award of diſmiſſing a Suit 
in Chancery is incertain, and not final, but is like the awarding that 
| one of the Parties in a Suit at Law be nonſuited, which is void. 
t Salk 174,75, But per Cur', Tis true, awarding that one of the Parties be non- 
ſuit,''s vofd, fo2 that is not final; but when an Award is, that a Suit 
commenced be diſmiſſed, that muſt be underſtood that it ſhall be dil⸗ 
\miſs'd, and ceaſe fo2 ever, that is a ſubſtantial Oitmilſion and Ceſſer, 
and not the Shadow of one; as if the Condition of a Bond be to 
deliver up another Bond by luch a Day to be cancelled, and the Obli⸗ 
gee befoze the Day puts the firſt Bond in Suit, and obtains Judgment 
._ "thereupon, and at the Dap tenders it to be cancelledaccozding to the 
Letter of the Condition 'of the ſecond Obligation, yet his Obligation 
Is foxfeited ; and diſmiſſing here is put in Latin dimittere, with an An- 
glice to diſchatge, and to diſcharge a Suit is to releaſe it, and ideo 
final: And ik an Aﬀton be depending upon a Bond, and puis darrein 
Continuance the Plaintiff does releaſe the Acton, that releaſes the 
Duty. PBelides this Award is, that what is awarded of the other 
Side, ſhould be in full of all Debts and Demands then due and owing; 
The Extent und the Moꝛd Demands extends to all Things that the one Party has 
een -] i, Right to demand 02 erat of the other, at the Time of Submiſſtion; 
an Award, And the Wows, due and owing, does not qualify oz reſtrain it to a Debt, 
Fe. N other ſpecial Demand, that is moe ſfriftly ſpeaking a Dutp; fo? 
whatever a Man has a Right to demand of another, may well be ſaid 
to be done andowing from the other to him; ſoit may extend to Right 

ok Entry into Land, to a' Suit fo; Partition, &c. 


Aſtsted Rule Note, This was agreed to be a ſtated Rule in Awards, that are ſaid 
'n Aware to be de & ſup' Præmiſſ.; thatif the CUows uſed in them be in their 
to be de H ſu- OWh Nature mo2e comprehenſive, and lo extenſive to Things not with- 
8 in the SubmiMon, pet they ſhall be intended that there was no other 
1 Salk, 7. Matter between the Parties fo2 them to lay hold on, but what was 
ſubmitted if the contrary be not ſhewn: So e converſo, if the Mods 

are moze narrow. and leſs compꝛehenſive than to take in all the Mat⸗ 


2 ter 
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ter of Submiſſion ; yet it ſhall be intended that no moze was in Con- 


troverſy than what the Wozdg naturally compꝛehend, if t | 
be not likewiſe ſhewn, e comprehend, it the contrary 
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Et Jud' pro Quer Niſi, per tot Cur'. | Judie' pro 
| | Quer Nife. 


Selby verſus Greene. 


* 
54 Þ E Dbligee made a material Razure in the Condition of a Obligee bed 
Bond, and after bzought an Adion upon the Bond, and the 3 mate - 
Defendant having had Oyer, and the Bond being now in Court, and in Conan 
the Razure diicovered, the Defendant pleads Non eſt Factum, and of» Bond. Ce. 
Notice of Trial given; but when the Plaintiff underſtood that the Bal. 


, Defendant had found out the Cheat, and could p2ove it, he counter- rye gel 
' mands the Notice. 


s Co. 23. 
Dyer 261, 


|; | 262. 

And now Serjeant Darnell moved upon Affidavits of this Matter, Rol. zo. 
That the Bond ſhould remain in the Cuſtody of the Officer of the don En 546- 
Court till the Cauſe were tried; fo2 otherwiſe the Plaintiff would the Boos 
ſtay until the Ocfendant's TUitneſſes were dead, and put this fozged ſould e. 
Bond in Suit againſt them, when he could by no Poſſibility relieve gn, ec 
Himſelf againſt it; and now if he would try it by Proviſo, the Plain- dy, G. 
tiff would be nonſuited, and might begin again. 


Per Cur', Jf you had denied the Deed accozding to Weymark's Allowed, if 
Cale, it is to remain in Conrt till the Cauſe be tried; ſecus it ſhall 1h fe. 4 
only remain fo2 the Term in which it is bzought in; but the moſt it cording co 
goes is, that upon Imparlance granted, it ſhould remain in Court 3 
till the Defenvant pleads: As here, ik it be by Bill, the Defendant S. ». 
after Imparlance may crave Oyer ; and theretoze there it muſt remain Vide Pot 


in Court till the Party is put to plead, that he may in that Caſe have 
Oyer of it. 


And the Ch. Juff. remember'd Sir Solomon Swale's Caſe in his time; 
where a Deed upon Evidence was found not to be the Defendant's 
Deed, and by Conſequence fo2ged ; and it was inſiſted on, that the 
Court ought to cancel it: Pet the Court denied it, becauſe there might 
be Erro in the Pꝛoceedings fo2 which the Uerdi# might be ſet aſide, 
and then the Bond would ſtand unimpeach'd, and ſo the Matter be 
bought in queſtion again: And lo it was reſolved it ſhould not be can⸗ Court ſaid 
celled, but remain in Court uncancelled : And they ſaid, here the ee 
Defendant's beſt Tay would be to carry the Cauſe down by Proviſo ʒ ic down by 
"and if the JIlaintiff would ſuffer himſelf to be nonſuited, whereby the . 
Quit will be at an End, and the Plaintiff entitled to take his Bond 
out of Court, yet that Nonſuit would be great Evidence againſt him 
in another Afton to be brought thereupon ; oz elſe he might get his 
_ Witneſſes Teſtimony perpetuated in Chancery. 


Dh But 


—— cc}. 
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— Stine 2004 . tant 
ene on upon his Caſe ag 
gell ſaid, Pe might bung an a d that a Gerdi 
Cour al , , e e ung bim upon a _ the ſame 
be mh the Plaintitf fox fu vidence fo2 him, it being bett 
briog Aion therein would be E 
— is Ca- 1 ties. | otton. 
1. Ge nd ſo he took nothing by his Y 


Godolphin verſus Tudor. 
SC Ante 38. 


2 Salk. 466, 
468. 
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les; 
er erfozmance of Artic 
EBT on Nel ERS . 
Debt upon ondition re 2 the £eren * 
cionkd the Wales fo his Loa, . — Behaviour, — 7 4 
Performance exerciſe his ſaid Il d' did agree to pay him Defendant's 
of Articles, Deputatione Præ ; whereof the 
been iy Deputarin 501, in Eonnerain where barmlels, 6. 
Ms the DC's Oe. wy like wile oo = The Defenbant pleads 
his the De fo2 Pertozmance ther 5 Bonds and Securi⸗ 
and the Bond was Ed. 6. c. 16. &c. making Averments,&c. 
tute of 5 & 6 Ed. 6. ithout the neceſſary A 
r rtain Offices void, w r'd Salary of 201. per Ann. 
Vide 1% e INES NOR BRIE 18 ime of the ſaid Deputa- 
% Replication, that the ing the whole Time o id amount 
Ga. Lie 234 dn, the ann, 11 * n= ul the afozetai Time 5 
1 3291, 108. and that "wp of 3291. 10s. out of the ""#" £" 
£10,326 bud kee Fad Dofts of the ſaid _ OR Rejoinder of 
386 os the Fees and ing the ſaid 2001. fo And the Cale 
in the Replication, two p2ecedent Terms, 
aa the ſame Matter d in this and the two took this Di- 
Court againſt LYl Times argue 1laintiff, and took 
the Plaintiff. being thꝛee of Opinion againſt the has a certain Salar y 
Court were * deſcribed by the Statute h 5 
verſity: I an Oflice de of ſuch Office, reſerving So if Fees 
Diverſity. d to it, Deputation b ithin the Statute. i 
nn me Salary, will not be w a the Office, reſerving 
the ſtanding Salary, ertain Salary annex d to etna» berth 
4 . . 5 | 
be incertain, and I Fe will not be within the 20 he Deputy 
dk es, certain, the Dep 
NN Fees anſwer not the Sum t of the Profits. 
in that Caſe, if the Fees ar it being payable ou he Fees 
- Sum certain, it being d at firſt, for t 
is not to pay the Sum help it, it being voi hich may be 
the Event will not f the Office, whic 4 
Vide 3 Keb. being Thing ariſing from the AF . yet the 1 
Weich end more or leis, they muſt be 3 certain, let the Fees be viſed the 
Book and tor at all Events was 2 t verſus Nelſon. So 1 Dap of the 
e e e l ot 
1's verſe Plaintiff to dil I {lowed and 7 
2 Term: and the ſaid Diverſity a 


9? 


4 
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fo2 if one reſerve a Sum certain upon a Deputation out of the pro- 

fits or Fees, he only reſerves Part of that which was wholly his 

before; for tho' by making a Deputy, the whole Power df Principal 

is in the Deputy; yet the Fees or Profits don't paſs, and the Deputy has 

no Right to them: Then if he make a Deputy, reſerving a Sum cer- 

tain, Part of the Profits, and the reſt to Deputy, he may well do it. 

fo2 it is but reſerving Part of what was wholly his. * 9 9 


— 


711, 717. 
_ Hawk. P. C. 


I one put in a Deputy without any Allowance of Salary, he has "A 
— Remedy but by Quantum meruit, and that againſt his Pzinci- 7% fore B. 
. | puty having 


no Allow- 
ance, 


Davenant verſus Rafter. Vi. Carlton's 


ſe. 
Ante 113, 


Rro2 of a Judgment in C. B. upon nil dicit in Debt upon a Bond 1 

| fo? Cant of an Ouginal, the Defendant pleads a Releaſe of Judgmene in 
Errozs. The Plaintiff replies, That there was another Judgment * © (in Debe 

between the Parties fo2 the ſame Sum, and of the ſame Term, and fer Wan e 

that the Releaſe was of that Judgment of which the TUrit of Erroꝛ u Odin. 


was not bought, abſque hoc that it was of this now in Queſtton. *+ 


To which the Defendant demurs, and Eyre maintains the Demur- 
rer, fo2 by this Traverſe the Oefendant is excluded from ſaying that 
there is but one Judgment, fo2 it is only made an Jnducement to 
the Traverſe, e | 


Per Cur. The Queſtion is, CUhether there ought to be a Tra: 
verſe in this Replication ? Foz then you would cut out the Plain⸗ 
tiff from pleading Nul tiel Record. But your Map ſeems to have 
been, to have ſhewed one Judgment ſpecially, and then to have aver⸗ 
red the Releaſe to have been of that Judgment, and lo have reſted. 
As ſuppole a Man has two Manoꝛs of Dale, and levies a Fine of 
his Mano? of Dale, he ſhall by Averment aſcertain of which of them 
ft was. Ik Debt be brought upon a Shertff's Bond conditioned fo2 
an Appearance in this Court die Veneris prox poſt Menſ. Mich. the 
Defendant pleads a TUrit of Latitat taken out againit the Party at 
the Suit of the ſame Plaintiff, returnable die Mercurii, and that the 
Party was upon that TUrit arreſted, and the Bond was given fo2 
his Appearance at another Day than the Return Dap of the (Arit, 
and ſo the Bond is void by the Statute of 23 H. 6. The Plaintiff 
may come and ſay, that he took out a (Urit returnable die Veneris, 
and that an Arreſt was upon that, and the Bond fo2 Appearance to 
it, without traverſing the other Crit, and ik a Thing which may in 
Pꝛoceſs of Pleading become material and traverſable be traverſed be- 
foe ſuch Time, it is naught, as my Loꝛd Hobart ſays. Now you 
have not ſhewed how this Batter was material. 


I) h 2 Ano- 


— — A. A. At t..AMt. a— . — 8 
+ 2 T — — — 
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nn. 


Another Dbjet#ion was, That the Releaſe pleaded did recite a Jtdg- 
ment in which the Plaintiff did recover 500 l. pro debito & dampnis 
ultra miſ. & cuſtag. the Erro2s in which the Plaintiff releaſed; any 

the Judgment of which this Krit is now brought, is pro debito & 

damnis only, without any Thing of Coffs, and ſo a plain Uariance 
between the Judgment releaſed and that now in Queſtfon ; fo2 at 
Common Law, befoze any Coſts are given, the Foꝛm of entring of 
Judgment in Debt was pro debito & damnis, as this is, and there: 
foze the Judgment recited in the Releaſe, as that of which this Er- 
ro2 is now bꝛought, are not the ſame. / 


But per Cur. In the Common Pleas, they always, in caſe of 
Judgment by nihil dicit, enter Judgment pro debito & damnis, with: 
out moꝛe, tho' in this Court the Manner be, tam pro debito & dam- 
nis quam pro miſ. & cuſtag. and Damages include Coſts : And be- 
ſides, in the Judgment recited in the Releaſe, it does not lay that 
any Coſts were recovered, but ultra miſ. & cuſtag. he recovered 6001. 
koz his Debt and Damages. | 

3. It was objefed, That Judgment ought not to be affirmed with- 
out a Certiorari, to aſcertain the Court how the Matter ſtood below, 


But the Court took this Difference: Jf the Defendant upon Er⸗ 
Vid. Ante  ro2 afligned will not come in and plead, there the Plaintiff muſt have 
Yer for Pie. n Sci fa. againſt him ad audiend. Errores, and a Certiorari to certify 
cedenrs of the ant of D2iginal, that being the Erro? affigned ; but where the 
Judgment?" Defendant comes in gratis, and pleads In nullo eſt erratum, oz other 
Caſe, Vide Plea which is ill, it is a Conkeſſion of the Erroz, and the Judgment 
a Was, Quer. nil capiat per Breve, becauſe here is Erro2 upon Recom, 
: Co x, but ts releaſed. | | | 
Releaſe relied | | TY 
3 E. Note, At another Dap it was objet#ed, That the Concluſion of the 

Defendant's Plea was naught, fo2 it was, Quod Quer. &c. excluda- 
tur, & quod Judicium affirmetur, when by Law the Judgment is to 
be afirm'd ; but it was over-ruled, fo2 Quod Quer. præcludatur is 


enough, and the reſt Surpluſage, 


And here Holt, Ch. J. took this Diverſity asto Concluſions, That 
if a Dilatozp be pleaded, and Plaintiff take Iſſue npon it, he may con- 
clude with a petit Judicium. & Damna, becauſe there final Judgment 
ſhall be; but if Dilatozp be pleaded, which Plaintiff does not deny, 
but confeſſes and avoids, he muſt conclude in Maintenance of his Urit: 
As if Defendant plead Attainder in Diſability of the Plaintiff, and he 
replies a Pardon, he muſt not conclude with a Petit Jud, & Damna, 
but in Maintenance of his Writ, 


x Lady 
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Lady Cook verſus Remington. S. C. a Sik, 


EBT upon a Bond, with Condition to perlomm Covenants t. , 
D in a certain Indenture mentioned: The Defendant craves Bond . 


Oyer of the Indenture, which the Plaintiff gives him; and one ok bm be Co. 
the Covenants therein was, That the Defendant would ſafely give uplodenurss 
unto the Plaintiff the Goods, a Particular whereof was wit on the. 
Back of the Judenture: The Defendant pleads Perkozmance gene- id 5,97, 


nerally, to which the Plaintiff demurr d. e 


| . 
And it was held per Cur' 1. That when one is bound to perfozm! nd g, 
Covenants in an Indenture, that in an Action upon ſuch Bond, the : Mod. 266. 
Defendant, in ozder to diſcharge himſelf, ought toſhew the lad Deep Boas * 
to the Court, that they might ſee what the Covenants were; fo2 he: Sid. 425. 
cannot ſhew that he has perfo2med all, without chewing what he wag C. JC. 360, 
to perkozm; and therefoze he ought to recite the Indenture, whereof 7 
he is ſuppoſed to have a Counterpart, in his Plea; but if he never had 22. 
a Counterpart, oz had loſt it, upon Dath thereof the Court will com: 
pel the Plaintiff to give him a Counterpart, in o2der to ſet it out ko: C Uterpart. 

his Dekence. | 
2. That though the Plaintiff in this Cale was not compellable to 

give him Oyer of the Deed, pet if he will do it, it will inffice fo2 the 
Defendant to plead upon. 

3. That the Indozſement here, at the Time of the Enſealing 
and Delivery of the Deed, was Part of it, and therefoze Oyer of That the oye 
the Body of the Deed without Oyer of the Jndoxſement, was not abn. 
compleat Oyer of the Deed, the Deed relating to the Judozſement, bcing N 
and therefoze not perkeck without it; and it in this differs from an docſement of 
1 N with a Condition indozſed, fo2 there may be Oyer of the, &. 

bligation without any of the Condition; and if one crave Oyer of 
the Obligation, he ſhall not upon that have Oyer of the Condition, 
becauſe the Obligation is compleat and perkeck without the Condition, 
and does not ny to it. 

4. Jf the Indozlement were, after the Enſealing and Deltvery of the aca ;c4« 
Deed, and at another Time, it is a new Oeed ; and in that Caſe, if I»dort-menc 
a Bond were to perfozm Articles in one Deed, and that Deed refers . 0 


1 Saund. 


| ; S-aling and 
him to another, there to diſcharge himſelf, he muſf ſhew the Matter Dclivery, 'ris' 
in the ſecond Deed that is referr'd to from the firſt, | a new Deed, 


5. Here where the Plaintiff gave the Dekendant an incompleat®©* 
Oyer, viz. of the Deed without the Indozſement, he ought not to 
have reſted ſatisfied therewith, but to ſet fozth further the whole Pur⸗ 
po2t of the Jndozſement, o2 averr'd that there was none. 


And Jud' pro Quer' Niſi Jad" pro Quer 
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— _— * 
vide 1 Satk. fo Waller ſus Olmond. 
31, 33. 
2 Salk. 424- 
en Jbel in the Admiralty fo2 Seamen's Mages: Jt appeared, that 
Libe! in the the Builder did make a Contra# fo2 a Ship with an Owner; 
miralty 


nira" Who thereupon had the Ship put into his Poſlelllon, and did contras 

| hom Ge. with Seamen to go with him on a Uoyage ; and in o2der to rig the 

_ © 3 Mod. 244. Ship fo2 that Uoyage, the Owner bꝛought the Seamen to wozk fo? 
a conſiderable Time on Board the Ship; after which, thzough diſa- 
greement between the Builder and Owner, the Gopage is put off, 
and the Seamen diſmifſed without their Mages, who now libel oz 

their Mages againſt the Ship: And Pꝛohibition was moved koz, upon 
Suggeſtion that the TUozk was done! in corpore Com', and no Aopage 
ever made. 


Per c. If Sed per Cur „Ika Contract be with Seamen to go on a Uoyage, 
che Contract and they in oꝛder thereunto woꝛk in a Harbour, and after the Uovage 
dego go in intertepted thꝛough the Dwner's Fault, as if the Ship be arreſted 
they hall ſuc f02 his Debt, &c. the Seamen ſhall ſue fo: their Mages, ko: their 
for * We- Honk done ſo in Harbour in Purſuance of the Contra to go on a 
sen Ve. Kopäage, in the Admiralty, as much as if they had gone the Uoyage; 
ſecus, if the Retainer of them had been only to do the TUozk in the Har- 
bour : : And in this Cale the Ship ought to be liable fo2 their Suit, 
And here ebe becauſe the Builder, by truſting it into the Owner 's Poſſeſſion, gave 
Ship is liable. him att Oppoztunity of engaging of Seamen, who are the eaſter in- 
: duced becauſe they ſee him in PoſſeMon of it; and they being Stran- 
gers to the Builder s Bargain with the Owner, ought not to ſuffer 
by its not being perfozmed, and the Builder might have taken Core 
to ſecure himſelf from any ſuch Charge, when he intruſted the Dwner 
with the Poſſeſſion of his Ship, whereby he render'd it obnorious to 
the ages of ſuch Seamen as he ſhould bztng on Board her in oꝛder 
ty go a Uoyage tn her : od 11 Motion fo2 a — was de⸗ 

nied. 


And per Cur', The true Realon why Seamen may ſue fo2 their 
__ Tages — the Admiralty, though the Contrad be at Land, is, That 
The Reoſon there the Ship it ſelf is made liable to them; and beſides, there they 
maß foe in map all join in the Suit, neither of which may be at Common Law, 
the Adm and yet much fo2 the Eaſe of poo2 Skamen. an 4" 
Ar beten 1 Tu Car Jf Bail ſurrender the Pꝛincipal at oꝛ before the Rete 
Bail may ſur-Of the ſecond Sci' fac, it is good, though there be not immediate No- 
oy var => tice of it to the Plaintiff ; fo2 the End of Notice in that Caſe is two- 
tho; Notice kold: One that the Plaintiff map, if he pleaſes, charge him in Execu⸗ 
be not to the tion; the other, that he be at no further Trouble oz Charge in pꝛorked. 
Plaintiff. ing againſt the Bail; but if, thꝛough TUant of Motice, he is at further 
| Charge againſt the Ball, that ſhall not vitiate the Surrender; but 


pet the Bail thall not be delivered till they pay ſuch Charges. Ik at 
any 


ws 


Term. S. Mich. 3 Anne, in B. R. 


any Time after the Return ok the Capias the Bail ſurrender te 
Paincipal at a Judge's Chamber, and he thereupon is committed 0 
the Tipſtaff, from whom he eſcapes, oz is reſcued, that will not be 
a good Surrender, becaule it is Indulgence to the. Bail to ſurrender 
after a Capias returnd ; ſecus if it be befoze a Capias return'd, fo2 ta 
ſurrender befoze, oꝛ at Return of Capias, is Matter of Right: and 
now by the Rule of Court, upon the firſt Sozt of Surrender the 
Pzincipal ought to be two Days in the Parchal's Cuſtody, to make 
it a good Surrender. We 


— m—_ 


2 | Ride Verſus Ride. Vide 2 Salk. 


547, 552. 


X Popith Recuſant conviz made his Tilke, another Popiſh Re: Probibirion 
cuſant, his Erecutrir, and they would ſuffer her to pꝛove the N 


Mill in the Spiritual Court; and a Pꝛohibition being moved foz, e. 
upon the Statute of El. c. 4. Sect. 22. Peg,Cur', It was granted; 


| 1 the is diſabled by the general Clauſe, and not enabled by the Pro- 
viſo. ; 
Domina Regina verſus Foxby. Antea 11, 178, 213. 12 * : 
| 1 Salk. 382. 


Udgment upon an Jndixment at the Quarter⸗Seſſions of Maid- 
ſton, was reverſed ; the Indickment being, fo2 that ſhe was com- 
munis Rixa, a common Scold, inſtead of Rixatrix. Rixa for 


Rixatrix. 


Anonymus. 
* 


Ovenant againſt Husband and Mike upon a Deed of Demile to 4 

the Mike dum ſola ; whereby ſhe covenanted, That ſhe would e⸗ bnd an! 
very Pear, during the Term, plant lo many Daken Plants on the Wife upon a 
Pꝛemiſſes: Beach aſlign d, that aliquos querculos aliquo Anno du- 21 ſober 
rante Termino annuatim, they 02 either of them, non ſeruit ſeu plan- . 
tavit. b 


Mountague objefted, That the TUiſe ought not to be joined in the # 
Action fo2 Breach ſince the Coverture, ſed non allocatur ; if the Wife = 
had aſſigned dum ſola, the adion fo: Breach would lie againſt the . 22 
Husband and her jointly: And as to the Annuatim aliquo Anno, at i. 


molt it is but Surpluſage, and ſhall be rejeted. 
Jud' pro Quer”. 


Domins 


— 
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| Domina Regina verſus Branworth. 


A petit Chap- I Ndidment by Jury of the Town of Portſmouth, Foꝛ that he, being 

man indived F an idle Perſon, did wander in the ſaid Town ſelling of Small 

Gn Sr. (late as a Petit Chapman: And to maintain this Indiament, it 
was urged, That a Petit Chapman is a Uagabond by the Statute of 
39 El. cap. 4. And tho' ſome Petit Chapmen, that is, ſuch as are le⸗ 
gally qualified by the Statute of 8 & 9 W. 3. c. 25. may now lat: 
fully uſe that Occupation, yet that AF excepts Bozoughs and Coz- 
pozations, ſo as to them they remain in ſtatu quo. 


That a V-ga- Holt, Ch. Juſt. Is a Uagabond, quatenus ſuch, indickable? And it 
bond,quatenu: let ms not, foꝛ at Common Law a Man might go where he would; 
er bgy but if he be an idle and looſe Perſon, you may take him up as a Aa- 
Q If without Ktant, and bind him tghis Good Behaviour by the Common Law; 
8 and by the Stat. of Labourers, he may be compelled to lerve: There 
Li. indeed a Way by Law foꝛ puniſhing incozrigible Rogues, by burn- 
con. ing them in the Shoulder, and ſending them to the Sallies; from 
3 oft. 103. hence it may be urged, that there muſt be a Way bekoze of Convick⸗ 

ing them of being Rogues, fo2 they cannot be puniſhed otherwiſe as 

incorigible Rogues; and that firſt Conviction muſt be by Indick⸗ 


ment. 


But per Holt, Ch. Juſt. Mo; but by being judged by a Juſtice of 
Peace to be a Uagrant, and uſed by him as ſuch, and if he offend a- 
gain, he map be indifted as a common Uagrant : Rule to2 quaſhing 
it was enlarged. 


S. 5 „„ Blackmore verſus Tidderly. 

423. | | | 

To Treſpaſs, T Reſpaſs, Aſſault and Battery: The Defendant pleaded Not guil- 
* ty infra ſex Annos, and Demurrer to Plea, as being argumen⸗ 


tative, fo2 the Statute limits this Aion to four Pears, and not to 
ſir: It is indeed an Argument, That if it was not within ſir, it 
could not a fortiori be within four ; but Pleadings ought to be dire, 
and not illative. 


It ſeem'd x Blit per Cur', Pott might well have joined Iſſue with them upon 
mY coCourr.this Plea ; fo2 if they have taken a larger Compaſs than they need, 
might have It Is f02 your Advantage: Upon'this Jſſue you might have given Bat- 
© join'd Iſſue terp after four Pears, and within the ſix, in Evidence; and it 
2 would have maintained pour Jfſue, and you could have Judgment 
thereupon, it being found fo2 the Plaintiff, without the Help cf the 
Statute of Jeofails : So if the Plea had been Not guiltp within a 
Meek 02a Pear, and erdit fo2 the Plaintiff, he ſhould have Judg- 
3 ment, fo2 Guilty o? Mot guilty is the Subſtance : Sed Hill' prox” 
is tot' Cur' contra. 
3 | Per 


_—_—_— 


3 


Per Holt, Ch. Juſt. Ik Deviſe be to the Heir at Law, payfng A Devil? 4 
ſuch and ſuch Legacies, &c. and fo2 Default thereof, Reminder _ ri 
over, the Heir till Default is in by Diſcent, and the other's Interetk and , b 
is by way al Executozy Deviſe: And fo it was in Pell and Brown's Hult thereof, 
Cafe in Effect, in 1 Cro. where the Fee was deviſed to one that wag er 
not Heir, the Remainver to him that was Heir, there the Heir wag © 
in by Deſcent; and it's hard to maintain, either by Uſe o2 Devife, - 

a Remainder to a Stranger, after a pꝛeſent Fee to one who is not Vid. 3 Cr. 


Rei mots verſus Tipping. id. 1 Salk. 
3 Jus Tipping 399. 


bo | KAY) 5 5 | 

"JEr Cur' & omnes Clericos : After a Rule to ſign Judgment, there Timeofign- 

- ought to be four Days excluſive of the Day on which the Rule, iu Jung. 

and of the which the Judgment is ſign'v; and the Meaning of then . 
Rule is, That the Party might have reaſonable Time to bring a 
CUrit of Erro2, if he ſee Decaſion ; but in the Common Pleas they 
never give Rules fo2 ſigning of Judgment, but they ſtap till the 
quarto die poſt, which makes but four Days incluſive, pats 


25 791 | 8. C. 1K. 
BE Denham verſus Stevenſon. ED r Salk 


Ebt by Adminiſtrato2 againſt the Heir upon Bond of Anceſtoz; P*b* by Ad. 


and declares cui Adminiſtratio omn' Bonor', &c by ſuch a Pe- — 
culiar debito modo commiſſa fuit ; without ſaying that he had o2di- againſt an 
nary JurisdiX#ion, o2 that it did of Right belong to him to commit Heir. 


Adminiſtration, and Demurrer to Declaration, 


And, Firſt, It was excepted, That he had not ſhewn how the De: denne 
fendant was Hefr ; and fo2 the Meceſſity, was quoted. Hob. 333. ED. 
But per Cur', The Diverſity is where he lues as Her ; there, 
becauſe he is pꝛelumed conuſant of his Pedigree, he ought to ſhew 
itz ſecus where he is ſued, becauſe Strangers ſhall not be compelled 
to ſhew what lies not in their Knowledge. 


2d Exception; He makes Title by Uertue of Adminiſtration com- = ined og 
mitted by a Peculiar, without alledging any Right in the Peculiar Right i" be 
to commit Adminiſtratton, and that is Subſtance and traverſable ; ei, +. 
fo2 de communi jure here in England, it belongs to the ©dinary: ! {j%7* 


Mod. 425. 

Vid. 1 Sid. 228. 2 Ventr. 84. Cro. Jac. 556. & 12 W. z. in B. R. Vid. 3 Lees: 

Gidley v. Williams. i a9, 59h 
r Sid. go. 


Contra. It was urged, That at moſt it was but Matter of Foꝛm, Lev. arr. 
the Qmiſſion whereof is not to be objecked upon general Oemurrer ; 1 L 95! 
and upon Iſſue the Platntiff would not be put to pzove, that the Pe⸗ ez 
culiars had Right to grant Adminiſtration. 


If | Holt, 
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C. He ought Holt, Ch. Juſt. Jt cannot be ſaid. to be only Fozm; fo? it is the 
co ew 5s tommitting Adminiſtration by one having legal Authoatty, that veſtg 
Right co Caule of Ackion in the ]laintiff, and the Oꝛdinary by Law is to com: 
grant, be. mit Adminiſtration ; and in all Caſes of Pecultars, vou muſt. ſhew 
Sid h. Title and Right to grant Adminiſtration, and the leaſt Averment 
r Lutw. 8. that can do it, is to ſay, That de Jure it did belong to him to grant 
297-.4.6;, Adminiſtration ; fo2 the Court cannot take Notice of Pecultars, but 
Cro. Eliza. May Of Biſhops.; and Profert in Cur' literas Adminiſtrat”, ts not 
43',791,838, enough, fo2 they only certifie what is on the Face of them, viz. that 
379, 997- Admmiſtration was committed to the Plaintiff by ſuch a one, but 

that does not impozt he had any Right to grant any. 


That 'ris Powell. Might not the Defendant come and traverſe his having 
doubred if Right to commit, if you had alledged it? And in the Cale of Chi- 
Achddcon verton v. Trudgeon,in 2 Cro. 556. it was doubted, whether the Right 
ought not to Of Archdeacon, who ts taken J2otice of by us. as oculus Epiſco i, 
be ſhewn. gyght not to be ſhewn ; but all the Matter is, that here it's ſaid, de- 
bito modo commiſs* fuit, whether that ſhall be taken only in reſpet 
to the legal Fom of the Inſtrument, oz to the Pecultar's Right of 
committing? And J rather believe the firſt, and debito modo ſeems 
to me not to be enough to traverſe”; they might indeed have traverſed 
No Rule gi- the Adminiſtration committed, and given in Evidence, that he had 


ven. not Right to commit Adminiſtration : And no Rule was given. 


Bignall verſus Devniſh. 


When Beil Er Cur', If the Defendant upon Habeas Corpus remove a Cauſe 
above upon from an inkerioꝛ Court, in which there ought to have been ſpe- 
Cale. Ce * cial Bail below, he ſhall not thereby put the Plaintiff in a wozſe 
1 Salk. 104, Condition but be compelled to give in Bail above; but as to the 
05, 196. Sum Which the Bail are to juſtifie themſelves wozth, that may be 


moderated as the Court ſees Occaſion. | 


Judge's de. per Cur', Good Cauſe of new Trial, where the Judge who tried 
nying lese the Cauſe hag denied to admit that fo2 Evidence which was legal Evi⸗ 


Evidence, &c. 


Ante 22,222, dence, 02 where he mtsdirets the Jury. 


Fareſl. 53,64. 
3 Salk. 649. : 
Middleton verſut Haw. Hill. 3 Annæ. 
88 Cr fac' upon a Judgment in the Caſe, and pleaded Execution by 


Execution Fi fac by Judgment pro debito & damnis, which is different. 


1 5 4 in | 
eb d. Jud pro Quer. 


2 | Domina 
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Domina Regina verſus Rawlins, Hill. 3 Anne. "a 


HE being bound by a Recognizance, to appear the firſt Day of One bound 
Term, at which Time the Attozney filed an Jnfo2mation againſt * 
him, he would imparl, and the Attozney General would have the Im⸗ appear 6-6 
parlance to Craſtin' Animar' 3 fo? beretofoze, when one came in upon Dy of che 
a Recogmzance, 02 Habeas Corpus, they were put to plead inſtanter. mn, Se. 
Jndeed, in the Biſhops Caſe, by great Advice, they pleaded, They 

ought to have Time to imparl, but ruled they ſhould plegd inſtanter: 

But that was thought hard, and is now redꝛels ' d; but t was never 
intended to grant greater Jndulgence of the Crown-fide,than is of the 
Plea-fide : Where the Courſe is, That if a Declaration be delivered 

bekoze Craſtin Animar', o2 Menſ. Paſch. the Defendant ſhall not give: Lily 369, 
a Plea ſo as to try it that Term, but he muſt plead ſo as to enter, 9 


Holt, Ch. Juſt. It in a Michaelmas Term a CUrit of Summong What Imper- 
had iſſued upon un Inkoꝛmatton, and the Defendant comes in volun- "55 2 
tarily thereupon, there is Reaſon he ſhould have an Jmparlance ; Term, G.. 
but yet not to another Term, becauſe in that Caſe, by due P2zoceſs * 
continued, he might be bꝛought in upon an Attachment the ſame 
Term, fo as to be compellable to plead inſtanter ; and where upon 
ſtanding the Length of Pꝛoceſg, they muſt have pleaded the ſame Term, 
there is Reaſon that upon a voluntary Appearance they ſhould have 
lo much Time allowed to plead, as they might have gained by run⸗ 
ning out the Length of P2oceſs, and no moze ; but the Jnfozna-q an mon 

tion is now of this Term, and till Inkozmation erhibited there can- cin Informa- 
not be a Summons ; the Dffence being in Middleſex, the Summons _ exhibi- 

indeed may be made returnable at any Day certain: And on the Cong one 
Crown-fide the Courſe was, Thenever an Jmparlance has been Crow n- ſide. 
that it was granted to another Term, an Imparlance in theſe Caſes 
cannot be without Leave of the Court; and the Reaſon of an Jm- 
parlance is, that the Defendant may have a reaſonable Time to ad- 
viſe what to plead, and the Court are Judgrs of that Time. Here- 
tofo2e there have been Jmparlances from one Return of Michaelmas 
Term to another of that Term; but in Plea⸗ſide, now we have Im- 
parlances to a Day certain in the ſame Term: Pet, though the 
Court declared this very reaſonable, no Rule was made. 


J i 2 Arnote 


_ * — ——— — Cons 


5 I Arnote werſus Breame. Paſch. 3 Ann. 
2 Salk. 425 


Debt upon | "YEbt upon Bond fo Perfozmance ok an Award, reciting ſeve⸗ 
Bond for Per- ral Differences between the Plaintiff and Defendant, concern- 

formance** lug a Piece of G2ound South of the Plaintiff's. Houſe adjoining ta 
Ante 237. the River Thames, and uſed as a TUharf, and the erefting ſeveral 


Vid. 2 Salk. Piles of Boards and Scaffolds thereupon to the Nulance of the 


ew. 382, Plaintiff's Houſe ; all within the Liberties of St. Bride's Hoſpital, 
335 London: Full Award pleaded, and an Award ſet fozth, adjudging, 


Poſt 311. That the Defendant ſhould enjoy the ſaid Pteceof G2ound as v Wharf, 
und that the ſaid Scaffolds ſhould be pulled down and removed; And 
on Demurrer, ſeveral Exceptions were taken to this award: 


Exception, 1. Jt does not appear what the Date of it was; lo it may be, it 

je che was made without Authozity, as befoze the Submiſſion ; ſed non al- 

does not ap- locatur, fo it's alledged to have been made on ſuch a Day, which 

PET. gig co OPPEAtS to be within the Time; and if no Date Ve ſet out, it ſhall 

dove been be intended it had none, and then it's good from the Delivery, accoꝛding 

made on ſuch to 5 Co. Clayton's Cale ; and every Writing oz Deed has a Date in 

Dey, Tc. Law, viz. the Time of the Delivery thereof, and a Deed may bear 

Where tn. Date one Day, and be delivered on another, and the Day of Delf- 

making of an Very is the Bate, and the other the bearing Date; and the Making 

Award is the an Award oz Deed, is that which gives it the Ellence and Being of 

« of it. q Deed oz Award, and that is the Date of it. 0 

2. It was objeded, That SubmiMon was of G2ound, 8c. within 

the Liberty of the Hoſpital of Bridewell, and of Scaffolds, &c. newly 

erefed ; and the Piece of Gzound mentioned in the Award is not 

That the Averr'd to be within that Liberty, noꝛ newly erefed : Sed per Cur',The 

LY is de Award is ſaid to be de & ſuper Prxmiſs', and therefo2e it ſhall be in- 

el % tended within the Submiſſion if contrary be not ſhewn of the other 

: Salk. 50, Side, which the Defendant cannot now do after Null' Award gene- 
Ante 232. rally pleaded, fo2 that would be a Departure. 

3. Jt is not awarded who ſhall pull down the Scaffold, therefoze 

Award not final o2 certain, ideo ſo far void, and this not to be helped 

by any Averment oz Intendment of the Court: Vid. Style 365. 

1 Roll. Abr. 164. 5 Co. 78. a. Cro. El. 432, Mo. 39. and the Diverſity 

is, when a Thing incertain may in the Nature of the Thing be made 

good by Averment o; Jntendment, and when not; as if one cove- 

nant to give Bond 02 Obligation fo; Enjoyment of Land, there it 

muſt be to the Ualue of the Land, oz fo2 Payment of ſuch a Sum, 

That the A- ft ſhall be in double the Sum. Cro. Jac. 116. but in Award it is not 

watisoot la, f02 to admit of Averment, is to admit the Batter not determi- 

rain, it not NED, ſince the Averment would be traverſable, and to intend would be 

ng ay: to make, not to expound an Award : And it's not an Anſwer to ſay, 

Vid. ramen That it appears on the Face of the Award, that the Land was the De⸗ 

2 Ventr.242, fendant s, and therefoze the Nuſance being thereupon, it ought to be 

removed by him, who may come there without being a Treſpaſſer. Foz, 


1. It 


4 


. ** w - 4+ 9 0 
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1. It does not neceſſarily appear, that the Gzound was his; foz the l. does « 
Award is only, that he ſhould uſe it as a Abart 3 which dere yes neceſſarily 
that it was diſputed whether it was his Right befoze. 9 opper7 the 


2. It does not ſhew it to be his now; the Bete. 
That he ſhould uſe it as a Wharf ; that 1 bt Tons only ore * 
berty of Mharkage there; and if it be admitted to be his Gꝛound be- 

foze ; (fo? if it were the G2ound of the Plaintiff, the Erefion of the 

Boards could not be a Nuſance to his Houſe,) yet a Nuſance is by vid pot ; 14 
Law abateable by him to whom it's a Nuſance ;. and if it were not,? Nuſance | 


the Arbitratozs might, by awarding the Plaintiff to pull it down, 5. 


enable him todo it without Danger of becoming a Treſpaſſer thereby : 

So it being lekt indefinite, whether the Plaintiff o2 Deſendant Halls being in- 
puli it down, it's therefoze void fo2 Jncertainty; and then this being ahi, 4- 
aſſigned only foz Bzeach, tho' the Award fo2 other Particulars were , 104 


good, the Plaintiff cannot recover, there appearing no Cauſe of Aﬀion rainy. 
on the whole Recozd fo2 him, actowing to Turner's Cale, 8 Co. 8Co. 132, 


And of this Opinion, Holt, Ch. Juſt, ſeemed to be; but Powell 
Powys and Gould clearly contra : Fo2 when they declare it tobea Nu: 9 
lance, and that it ſhould be removed, who ſhould remove but he on 
whole G2ound it was? And though in Point of Law any may remove 
what is to his Nulance ; yet in Caſe of Award, which is by Judges 
of Equity as well as Law, it muſt be intended that it was to be done 
by the Party on whoſe Oꝛound it was. | 

Jud' pro Quer' : Holt dubitante ut ſupra. Ne. oy 

* cr, 

Per Cur', Upon a Writ of Erroz,if the Clerk below will certify the Aion, G. 
Becow wong, Caſe will lie againſt him fo2 it; and if he make _— 4 
Return, the Plaintiff may have a Writ of Executione Judicii out of erciged ins 
Chancery. | Error. 


Domina Regina verſus Jacob Banks Mil * 2 


Vid. r Salk. 


N Jndi#ment was found againſt him at the Quarter-Seſſions An Indie 

| of Berkſhire, fo2 an Afſanit upon M2. Culpeper in Windfor- went found 

aſtle, and the Jndi#ment removed up by Certiorari at the Suit of Befendant at 
the P2oſecutoz: Both he and the Defendant took gut Proceſſes, the Quarter« 
made up Recows, and took (Warrants of Niſi prius, to try it at the gel 
next Allzes after Removal; and the P2oſecuto2 not thinking fit to ; 
carry it on, the Defendant put in his Reco, and was tried and ac- 
quitted. And now a new Trial was moved fo2 by the Pzoſecuto? ; Tria. 
fo2 that when an Juditment is oziginally pzeferred here above. oz found 
below, and removed up here by the P2oſecutoz, the Defendant can- 
not carry it down to Trial till after a Default in the P2oſecutoz, no2 
even then without Application to the Court, and Leave had; Vid. 
2 Leon. 110. It's ſo in caſe of an Infoꝛmation qui tam, becauſe, as 
the Book ſays, it quodammodo concerns the Queen ; a fortiori then 
will it be in caſe of Indickment, which altogether concerns her. 


To 
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if e To which it was anſwered, That there was a great Ditference be- 
n uct Caſe tween an Indtament and an Jnfomation ; fo2 an Indiftment being 
Indicthent n Charge by Daths of twelve Men, fs much heavier ; and fo? that, 
— one ought to be allowed all imaginable Speed to clear himlelk of it, 
I and not to be continued under ſuch Jmputation till the P2oſecuto2 
thinks fit to bzing it to a Trial; but an Inkozmation is a bare Sug: 
geſtion, and therefoze is mo2e eaſily reſted under. | 
And as to another Objefion that was made, That ſuch a Courſe, 
if tolerated, would be of great Yiſchtef, fo2 then moſt pꝛofligate Df- 
fenders would get themſelves acquitted by Surpzatze, oz over-haſten- 
ing the Trial, without allowing the Queen convenient Time to ma- 
nage her Pꝛoſecution; | 4248 
No 84/; prize, It was anſwered, That there could be none,becauſe in Crown Cau⸗ 
Warne ® Ces there cannot be Niſi prius 02 Tales, without a CUarrant from the 
from Atto. Attozney General, who will be ſure to grant none if he find any ſuch 
v2 See Danger; and that ſuch a Thing map be at leaſt by Conſent, appears 
I Keb. 195. the King v. Jones ; and the granting a Niſi prius amounts 


to a Conſent. 


Former Pra= Per Cur',Before the late Statute of 5 & 6 W. & M. c. 2. concern- 
= Ring Removals by Certiorari's, if the Defendant had removed an In⸗ 
vals of In. Diftment from any County beſides London and Middleſex, he was fine 
— by die out of Court, and only to be bzought in upon Pꝛocels, where- 
n, upon he might have been outlawed; but in that Caſe the Defendant 
might have come in voluntarily if he pleated : Bu e indictment 
had been Temoben From Londen ö) on 02 Mal elex by the Defendant,there 
he muſt have enter d into a Recognizance to carry it down to Trial the 
ſame Term, oz thr Sitting after; and in Imitation of this Pꝛackice 
in theſe two Counties was the late Act made, whereby the Dekendant 
How by the upon Certiorari bzought by him to remove an Indictment out of any 
ws u. County in England, muſt enter into a Recognizance to carry it down 
1 Salk. 380. and try it the next Aſiʒes, becauſe of the great Delay of Juſfice oc. 
- _ caſftoned by the other Eourſe ; but if the P2oſecuto2 does remove it up, 
the Defendant upon pleading does not enter into a Recognizance to 
try it, and that begets the Queſtion, TUhether notwithſtanding he 
map immediateip carry it down to Trial? And it was allowed here, 
that this being removed up by the Pꝛolecutoꝛ befoze Plea, the Defen- 
dant was out of Court, and ſine die, and might be bzought in by 
Paoocels, oz ſued to an Dutlawzy, o2 if he pleaſed might come in vo - 
luntarily; and if Jndi#ment be found here, the Defendant upon 

pleading ſhall give Security to try it. 


Fer Cur, In Et per totam Cur”, After great Conlideration, it was reſolved : 
' Def:odans 1. That in Civil Aﬀtons the Defendant cannot carry down a Cauſe 
can'r try by to Trial by Proviſo till after Default in the Plaintiff, except in ſpe- 
v : Los cal Cales where the Defendant is in ſome reſpec in nature of a 
' Plaintiff, as in Quare Impedit, Replevin and Pꝛohibition, to have a 
(Uri: to the Bichop, Return oz Conſultation. 


1 2. There 
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2. There cannot be a Trial by Proviſo in the King's aue None in we- 
there can be no Laches in the Enn. 4 becaule Lg. 
3. A Defendant map at the firſt Inſtant by Conſent of the JItoſe- er be may 


—— — 


cuto2, carry his Cauſe to Trial where the Queen is Party. byConſent of | 


roſecutor. 


4. That all Cauſes of the Queen in this Court muſt be tr 1 
Bar, if Pz. Attomep will not grant a Marrant of Niſi prius. oy a n 
5. That that Warrant in its Nature is no moze than a Conſent; % 
that the Caule may be tried in the Country; but not that the Defen--- | 
3 carry it down irregularly, oz contrary to the uſual. 

6. That if Pz. Attoꝛney will grant a Niſi prius by Surpziſe, and 17 Acr Cen. 
after ſhew that to the Court, they will ſuperſede it. en " be ſurprized. 
31s Chich was the main Point in this; Cale, that in all Indift--Def@ndane ; ; 
ments and Inkozmations here, oz Jnditments removed hither by the here to hallen 
P2oſecutoz fo Treaſon, Felony, oz any inferiour Difence, the De- dan ul 
kendant has no other Way to haſten on his Trial, but by Applica- Cut for * 
tion to the Court; who upon hearing the Reaſong-of z. Attozney, Lee. 
will, as they fee Occaſion, either give him further Time, oz fir him 
a Day peremptozy fo2 the Trial, oz give the Defendant Leave to 
bring it on himſelf. . 


And per tot Cur”, A new Trial was granted; and diretted it fo? a new Tria 
Rule hereafter, that the Defendant ſhould never carry an Jndixment granted and: 
_— hither by the Pzoſecutoz to Trial, without Leave of the *** teres. 

eur | 


Frenche's Caſe. 


HE had been arreſted at the Suit of ſeveral Perſons, and had Bil i" Cir- 
given in Bail; who having tharged him with an Aﬀton of 40001. chrge che 
had him taken up tn the City, and committed to the Poultry Counter, principal 

fn oꝛder to remove him by Habeas Corpus, and render'd in Diſcharge _ 4000 J. 
of themſelves to the Paiſon of the King's Bench, where the oziginal ©* 
Aﬀfons were bzought ; and it being Circuit-time, and all the Judges 

out of Town, befoze the Bail could render him, he was charged 

with the Queen's Debt; and the Bail having now b2ought an Ha- He was ſoon 
beas Corpus to remove him up, and render him, the Attomey Gene: en charged 
ral oppoſed it, becauſe the Queen, as he alledged, might chooſe her ve; 85 , 
Paiſon, and the Counter was ſafer than the Marchal s Pꝛiſon; and 


quoted the Caſe of Village and Clayton, as a Precedent foz him. 


But per Cur', Ik he had been taken up by the Queen firſt, there y- c, tc 
might be ſome Reaſon that they ſhould not fo2 their own Eaſe leſſen müßte 
the Queen's Security of her Pꝛiſoner; and that the Queen's Jnte- gra caken ac 
reſt concurring with that of the Subjeck, ſhould be p2eterrd ; but of 33 
the other Wand, the Bail having taken him up here, and the Aueen 
taking Advantage thereof in charging him with her Debt, ought not 

to prejudice them: And he was turned over. 


Stillingfleet 
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"SI i Y TI N 


Kr r Sir by . Parker. 


I Eje&ment * 


-Ta Trial at Bat in Eſedment, the Duettion was upon the 
wo frees Time ok the Commencent ot a Leaſe, which was ta com- 
Queen, an e upon the Determination of a Leaſe then in being to Queen 


ancient Book the And ko pꝛove furh a Leaſe to the Queen, an ancient Book, in 
of Eocries Bhich were Entries of Leaſes of the Premiſes eber ünce Henry the 
vid ante 225-Seventh's Time, and found among the Evidences of the Bilbap s 
146 28, (ehts being Bichop's Land) was offered und -oppoſey, becauſe not 
2 Salk. 690. luch good Evidence as they might have had, becaule this being to 
Farefl. 129. the Queen muff have been inrolled, und then they might have brought 
td Copp ok 1 Inrollment. And tho' it was andweren, that to pzove 
the Leaſe a good Leafe, it would be-neceſſary to pꝛodute a Copy ot 
the Inrollment, becauſe without Inrollment the Queen could not 
take, pet to pꝛobe a Leaſe in Faũ this ud be oy > TIN mw 

that was what it was oifered koꝛ. n enen 

110 i 
Per Cur. . is better Evidence of a Lene in Tan * 
the Book, ideo muſt be pꝛoduced. 


Queen eint per Cyr. Queen tannot be Tenant at Cill. 


be Tenant at 
Will, 


S. C. 1 Salk, 055 70 Bourkmire verſur Darnell. 1 20 


27. 
Intr. Paſch. 3 Ann. Rot. 64. 


In Caſe the I Caſe the Plaintiff declared, That in Conſideration that at the 
ON Requeſt of the Defendant he would let a certain Gelding of his 
cher 3. lit to hire to J. S. he the Defendant did undertake the ſaid J. S. would 
would rede- łr deliver him to the Plaintiff ; that ac coꝛdingly he did let him out his 
livera Horſe, Selding, btit that J. S. did never redeliver him. At the Trial it ap- 
peared upon Evidence, That the ſaid J. S. came to the Plaintiff to 
hire a Hozſe from him, who miſtruſting, was unwilling to let him 
have his Hoſe ; whereupon the Defendant came and deſired him to 
let him have it, and that he would undertake J. S. would redeliver 
him fafe. And the Chfef Juſtice doubting wheeher this Pꝛomiſe 
was not void by the Statute of Frauds and Perjury, it being not 
reduc'd into (Uriting, direcked a Gerdi fo2 the Plaintiff, dut ſaved 
them the Matter to be taken Advantage of above. 


Obj That this And now Serjennt Darnell argued, That it was void by the Sta- 
Promiſe » tute. Ik the ons had been, Let him have the Poxſe. and if he 
— don't redeliver him, J will ; that had been plainly within the Statute, 
as |, to fo2 it fs anſwering againſt the Default of another, and the Ander⸗ 
Ter io" taking here is the fame in Subſtance, fo2 it is, that he ſhall de that 
a other, and'Whfth by Law he was bound to do, and that is anſwering fo2 the Oe⸗ 
not ( nasa kauft of another. Indeed if the whole Credit and Reliance had been 
_ upon the Defendant's Account, lo as the Plaint:f? could have no Re- 
medy againſt J. S. fo? the Non -delivery, it had been otherwiſe, And 


* be 
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he quoted a Caſe in the Second Pear of the late King and Queen, 
 _ reſolved upon this Difference, viz. That where the Plaintiff has an 
Action againſt the Party fo2 whom the undertaking is, there no Action 
will lie againſt the Undertaker, without the Pꝛomiſe be in CUriting, 
Secus where no Acton does lie againſt the Party, koz then the whole 
Credit is entirely upon Account of the Undertaker, and the other 
looked upon as his Servant; and the Sale and Contract is, in Judg- 
ment of Law, to the Undertaker, tho' the Delivery be to the other 
Party as his Servant: As if A. comes to B. and tells him, Hire 
your Horſe to J. S. and J will ſee you paid the Hire; there the Þiring 

is to A. and not J. S. who is conſidered as Servant to A. 


Raymond conyzra. Jagree the Differente taken by 2. Serjeant, 
but will make a quite contrary Inference from it; ſo the Point be- 
tween us mull depend upon the Fait of the Agreement, and pet J would 
Diſtingutſh upon the ſaid Diverſty. Jt is ſaid, where an Afton lies 
againif the Party, it wili not lie upon a Parol Pꝛomiſe againſt the 
Undertaker; that is, where an Action lies againſt him upon the on- 
ginal Contrait oꝛ Agreement, tis true; but where an Aton lies againſt 
him upon a Matter coliateral to the Contra, J deny the Rule. And 
the Moꝛds of the Statute ſhew, That the Andertaking made void, is 
an Undertaking fo2 the Party's perfozming the oziginal Contra: 
And here, upon the oziginal Contra, no Acton wouid lie againſt J. S. 
fo2 not delivering back the Hole, though indeed ik he refuſe to do 
it upon Requeſt, Detinue oz Trover will lie againſt him, not upon 
the Contract, but upon the ſubſequent Tort, of keeping that from 
us which of Right we ought to have, and belongs to us. 


Cur. Clearly the Wows [Default of another] in the Statute, is 
the Default of another in perfouning his Contra, and ik the whole 


As to the 
Words in 


Credit be not entirely given to the Undertaker, ſo as no Remedy lies Sr Def, 


in Aid of the Credit given by the Contrait to the Party. the Under: 
taking will be within the Statute. And they alſo agreed the Caſe 
put by Darnell, and further ſaid, If two come to a Dꝛaper, and one 
ok them ſays, Let this Perſon have ſo much Cloth, and Ill ſee you 
paid; there the Sale is to the Uudertaker only, tho Delivery be ta 
another by his Appo:ntment; but if Contra be made with A. and 
the Uendo2 ſcruples to let the Goods go without Boney, and B. 
comes to him, and deſires him to let A. have the Goods, and under- 
takes that A. ſhall pay him, that will be a Pꝛomiſe within the Sta⸗ 
tute + So the whole Queſtion will be, TUhether the Plaintiff had any 
Remedy upon the Contratt againſt J. 8? 


and Darnell infifted on it, That there is a Rem 
ment againſt J. S. by Contract in Law. 


u k But 


edy upon the Bail- 


againſt the Party upon the Contract, but that the Undertaker comeg ».aocher 


po - * * £4 
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That there But per Holt and Powel. There is no ſuch Thing as a Contra# 


5,00 ſuch 02 P2omile in Law, tho there be ſuch Expzeſſion in ſome Books. 


Contract in 


Law. But at another Day they declared, That upon Conkerence with 
the other Judges, they had great Debate, and great Aariety of Dpt- 
nions in this Caſe, and that many thought it out of the Statute; 
fo2 this Reaſon, That the Hozſe was let out wholly upon the Credit 
of the Defendant, that it ſhould be redelivered ; but we (lays he) of 
this Court are unanimouſly agreed, that it is within the Statute ; 
fo2 it is an Andertaking fo2 the ac, and to make good the Default of 
another, And where it has been objefted, That if ſo be the Party did 
not redeliver him, the Plaintiff had no Remedy againſt Him upon the 
Contract, but only in Trover and Converſion upon the ſubſequent 
Tort in caſe of Demand and Refuſal, and therefoze they did not 
bring him within the Meaning of the Statute, fo2 it is a Remedy 
accrewing from a Wrong after the Contract; but there is a Way to 
charge him upon the oziginal Delivery o2 Bailment, fo? the Batl- 
ment is ſuch as in its Nature reqffred a Redelivery, and ff Batlee 
will not redeliver the Thing batled, the pꝛoper and only adequate Re- 
medy is an Aﬀton of Detinue againſt the Batilee 2 Therefoze this 
Pꝛomiſe of the Defendant's, that J. S. ſhould redeliver the Hozſe bailed, 
fo2 which there lies a Remedy againſt the ſaid J. S. upon the Bail⸗ 
ment, is a collateral Pꝛomiſe, and therefoze a J2omile to anſwer fox 
the Ack and Dekault of another, and by Conſequence within the Sta- 
tute. So if two come to a Shop, and one of them contracts fo2 
Goods, and the Seller does not care fo2 truſting him, whereupon the 
other ſays, Let him have them, and Jil undertake he ſhall pay you ; 
that is an Undertaking fo2 the ac and Dekault of another, and with- 
in the Ac: But if the Pꝛomiſe be, J will ſee you paid, oz J will be 
be your Paymaſter, it is otherwiſe 29 | 1 5 ö 


Verdif fe Et per tot, Cur. Gerdit᷑ ſet aſide. 
alnlde. 7 I 1 4117 


S C. 2 Salk. | 23.5 133 * | A 
626 Davy verſus Salter. 


Ener of E dun krom the Common Pleas of a Judgment by Default there; 
Judgment in L AnD the Erro2.infifted on was, That the TUrit of Inquiry was ere- 
Vide ante, Cuted after it was returnable. It was returnable in Tres Sept. Trin. 
148,159, 196. Which is a Sunday of Neceſlity, and was in that Pear the 13th of 
June, and the Mrit ot Inquiry is returned to have been executed the 

14th of June, which is the Day after, when the Sheriff's Authozity 

by the Trit was determined. And the Court muſt take judicial No- 

tice- of the Commencements and Return-Oays of all Terms, as 

well fix d as moveable, and this they cannot do without likewiſe taking 

Notice of the Days of the Month on which theſe Days fall. Pou 

mult take Motice of the Commencement of Eaſter Term, which 

muſt be by taking Notice of Eaſter-Day, on which that depends; 

any 


4 
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and Eaſter-day is the firf Sunday after the Full Boon next after the 
21ſt of March, and if that Full Moon happens on a Sunday, Balder 


ſhall not be till the Sunday after; by the fame Reaſon you will ta 
Notice of Trinity Term, its Beginning and Returns, and that Tre 
Sept Irin' muſt be on Sunday, and what Day of the Month that 
Sunday is, and you will find it on the 13th of June this Pear, of which 
this Judgment is: And Gage's Cale, as in Co. Ent. 252. Mod. 402. 

1 Roll. 595. were quoted, and ſtrongip relied on. 


Eyre contra. That the Court cannot take Notice of the Day of the : D:av. 65 3. 
Month: 1 Cro. 275. Jo. 300. 1 Roll. Abr. 595. Yelv. 140. where held, Dinv. 254. 
Chat the Court ſhall not take Notice even of Fir' d Fealtg. 4 p 

2. He urged, That Tres Trin in Law was not a Day of Return, eke Notice 
92 at leaſt that the Sunday being not a Dies Juridicus, ſhould not be N 
reckon d, and it then would be well, fo2 a CUrit may be executed on 


the Day of its Return; and fo2 this Reaſon the Eſſoing are kept on That Sande 
the Monday: And the Reaſon ſeems to be, that when that Sunday #11! or be 
is no legal Day, the Monday ſhall ſucceed in its Place; and in the d.. 
Common Pleas they always take the Monday to be in Menſem Paſch'. l Men, Paſ. 
If the Miſe be join d on the meer Right where the Appearance muſt bes“ in 
on the firſt Day, it muſt be, that the Monday is the firſt Day, oz 

elſe the Party could not ſave himſelf : And this ſeems conſonant to 
Regſon, and the firſt Inſtitution of the Thing; fo2 it would be ab- 

ſurd to appoint a Day fo2 Appearance which the Party could not poſ. That Sandee 
ſibly appear at, and that Sunday never was a Juridical Day; Vide, Jaridieat 
Britton, c. 5. and this ts the moze reaſonable, fo2 that the firſt Re- Day. 
turn is Craſt' Trin' ; and in 2 Cro. 16. the Monday is ſaid to be the 

Day of Tres Trin'; in r Cro. x 1. the ſame, viz. the Dies Lunz is the 

Day of Tres Trin', and all Returns of Crits adjourn'd to that Day. 


Obj. The Sunday is always reckon'd in the Computation of the o. That 


Quarto Die poſt ; and the 1ſt and 4th Day are taken in incluſive. cb . 
Anſw. All the Octaves and Quind' are not incluſive of the iſt and . 
8th, oz 15th; as fn Eaſter Term, Quinden' Paſch' does not take in &. That all 
Eaſter-day, but is ercluſive of it; and ſo is Octab' Trin' of Trinity XI 
Sunday, as is apparent from the Entries, which are, a Die Paſch. in not iacluſive. 
quind* Dies, a Die Trin' in 8 Dies; and [a] is always ercluſive of 

the Terminus a quo, and it is very odd to include the Oay of Return 
one of the kour Days of the quarto Die poſt ; fo2 poſt is likewiſe ex⸗ 
clu ſive. 
Then all Judgments muſt refer to the firſt Day of Term; and if 
ſo, this Judgment muſt relate to a Sunday, ercept it be agreed that 
Monday fhall ſucceed in its Place. It Sci' fa' be returnable in Com- 
mon Pleas, Tres Trin', the Entry is, Et modo ad hunc Diem ſcilt a 


Diem Lunæ; fo? if it be underftood Sunday, it will be void. 


Holt, Ch. Juſt. If the Sunday happen to be the Quarto Die poſt 


| ? C.J. That all 
it muſt of Meceſſity go to Monday, becauſe it cannot be kept on th C.J. That al 


E guindena'sand 


Sunday, and ſo of Eſſoins; but all Quindena's and Octaves are in- e ace 
cluſive of the 1ſt and ©th, oꝛ a bb So Otab' Hill' is the 2oth weiß. 
2 


of 


— —— 


— N 
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of January, and Hill Day is the 13th ; and here, where we pꝛoceen 

de Diem in Diem, we never enter a Die S. Trin' in 80 02 Quind' Dies, 
but Die Lunz, &c, poſt Feſtum: And as to the Relation of Judg- 

ments, that is fo2 Neceſſity to the firſt Juridical Day, which is Mon- 
Tbe Cs lender day, Sunday being none, and the Calendar is ſettled by Law, and 
ſerrled by Part of it, and the Poveable Feafls by the Calendar, though not 
Pare of ir. ' altogether accowding to the Rule in it; and if a TUrit be returnable 
videAnt*+'» Quind' Paſch', we muſt ſure take Notice of it, and fo muſt all thoſe 
ends whom it concerns: Suppoſe upon Foxfeiture of Jflues, o2 ſaving, o2 
keeping of Days in a real Action; and Gage's Cale, and that of Fiſh 
« Inſt. 135. 2. and Brockett, in Pl. 266. are unanſwerable : And the Monday ts not the 
Thar Sundoy Tres Trin', but the Sunday is it, though in Caſes of Neceſſity it be 
is the ve kept on the Monday: And ſome Pears ago the Midſummer-day hap: 
pen'd to be on a Wedneſday, which ſhould have been the laſt Day of 
the Term ; but being a Dies non, upon great Conſideration the Dap 
When zr following was kept: By the Statute of 22 H. 8. c. 27. Trin' Term 
Term is to fg to begin the Mozrow after Corpus Chriſti Day, and therefoze we 
— don't come here the 4th Day. And he quoted a Trial at Niſi prius, 
which was ſet aſide, becauſe tt was Die Lunz in Menſem Paſch'. And 
though [a] be generally ercluſive, and that the Entry in the Com- 
mon Pleas in all Caſes of Oꝛiginal be a Die Lunæ, &c, in all Pzoceed- 
ings on D2iginal, yet it is taken incluſive. be. 

That it isi: Powell. Gage's Cale is very ſtrong againſt you ; but J believe there 
to ſettle this he many other Caſes contrary, therefoze it is fit to ſettle it fully -and 
Mstter fully. the Þyafice of Common Pleas will be a good Guide in a Crit of Er. 
ro2 from thence : And in Caſes of Neceſſity, Things are done onthe 
Monday, as in Appearance in a Writ of Right, where Law allows 
not of a Quarto Die poſt: And Sunday never was no? is a Dies Juri- 

dicus; but there is no Meteſũty in this Cale. f 


Cur? adv, vult. 


Parker verſus Clerk, 


Pariſh-Clerk Od J T was in the Spiritual Court by a Pariſh-Clerk againſt the 
ſucs Church O Church-wardens fo2 ſo much Yoney, by Cuſtom due to him 
Spiritus! Pearly, and leviable by them upon the Pariſhioners : And nowa Pꝛo⸗ 
_ . hibition was moved fo2 upon Suggeſtion of no ſuch Cuſtom. 
Vide r ba. To which it was objeed, That if there was no ſuch Cuſtom, they 
riſh-Clerks, ſhould have pleaded it below; and if without receiving that Plea they 
e _ would pꝛoceed, then would be the pꝛoper Cime fo? a Pꝛohibition; but 
Rol. Au, they came fo2 a Pꝛohibition too late, viz. after Sentence. 
227,234,280, 
2 Hon 38. Holt, Ch. Juſt. J know no Caſe where one comes too late fo; a 
Cco. Jac. 670. Pꝛohibition after Sentence, but that of ſuing one out of his Dioceſe : 
-- ov + 1 Indeed, ik a Suit be there fo2 a Modus, and the Defendant pleads 
oz. © 'Payment, he comes after too late to plead, o2 ſuggeſt that there is no 
= Fareſl. Modus, becauſe he has admitted one by pleading a Papment. = 
\ ere after | | kre 
T Probibition lies, &. Vide Show. 158, 172, Fateſl. 148. Hob, 79. Poſt 253. Ante 11. 1 Sid. 332, 
65. Win. 8 1Ro.R. 80. 2 Ro 318. I 
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273 
here the Matter lies; pere is a Duty not Spiritual but Tempozal, CJ Tan chis 
and to a Tempozal Perſon, foz ſuch is a Pariſh-Clerk ; and therefozei' * Dury 
we grant Mandamus's to reſtoze him to his Place: And this Duty is 


kounded upon a Cuſtom ; and if there be ſuch a Cuſtom, he is not 
without Remedy at Law; fo2 he may have Caſe fs2 not making a Rate 

and levping; 02 if they do levy it, and not pay him, he may hade an In- 

debit foꝛ Money received to his Uſe. But alii dubir', looking upon 2 17 the 
the Clerk to be an Eccleſiaſtical Perſon, and in inkeriour Dwers, and Clerk be an 


that as ſuch, he might ſue in the Spiritual Court fo2 a Stipend ozE<<<f@ftics! 


Perſon. 


Penſion : And aDiverſity was urged from the Bar in the Point of a 
Spiritual Perſon's ſuing in the Eccleſiaſtical Court fo2 a Penſion, 
viz. that he might well do it only in Caſe of Penſions oziginally grant- 
ed, 02 confirmed by the Dwinary; but that where a Penſion does 
not oꝛiginally commence by the A# of the Dddinary, there it cannot 

be ſued fo2 in the Spiritual Court: As if one ſhould grant an Annut- Vide Luft. 
ty to a Parſon, he cannot, as was ſaid, ſue fo2 it in the Spiritual?“ 


Court; and fo2 this was quoted Cro. El. 675. Colier's Caſe. 269, 666. 


Cro. El. 675, 
But per Holt, Ch. Juſt. There is no Diverſity ; but what ſlicks jc 


Itwill ard 
with me is, whether they have oziginal Jurisdifion here; which with⸗ — — 5 
out Doubt they have not, if they don't make the Clerk a Spiritual deb 
Perſon, which will be hard to do: And if they have not Ouginal Ju- G : 
1 one is never too late fo2 a Pꝛohibition. Vide ante 152. in 
pede. 


And per Cur', The Cale will certainly lie againſt the Church ⸗war⸗ „„ g 
dens upon luch a Cuſtom: As if Bailiff, 02 Reeve of a Banoz, be and mactir ar) 
bound by Cuſtom to collet Money, Cale will lie againſt him koz will lie. 


not doing it, and Indebit' after it is received. Quære quid inde 
venit. 


Tilſden verſus Parfriman. S. C. 1 Salk. 


213, 345- 
Ilſden being now in Newgate upon a Tarrant of a Judge, upon 2 n Wg 
the Ad again Paiſoners eſcaping ; and the Regularity of that vpon =» El 
Matter being now rekerr'd to Pz. Clerke to examine, it was repozted “ tun 


to him, That Tilſden had been indebted to Parfriman, and in Pꝛiſon of re 2. 
Marſhal at his Suit, and had eſcaped ; and being taken up by a ar- 63, 95, 
rant, lay in Newgate. That after the laid Parfriman and he came to an 
Agreement: TWhercupon, upon Payment of a Sum certain in Hand, 

and a Pꝛomiſe to make other Payments hereafter, he conſented to 

have him diſcharged out of Newgate ; That after the ſaid Tilſden not 
perfouning his Agreement, the ſaid Parfriman endeavour'd to get him 

arreſted, but could not; but that he was arreſted at Suit of ano- 

ther, and committed to the Marſhal, who let him eſcape voluntarily; 7. ws after 
and after he paid that Plaintiff, but had no legal Oiſcharge from him. r e 
Parfriman hearing of the new Arreſt, goes to the Marſhal, and asks &.. 
him, Ik he had ſuch an one in his Cuſtody? TUho anſwers, Pes: 
Whereupon he enters an Aﬀton againſt him in the Book that is kept 

in the King's. Bench-Office, and after gets him arreſted by Pꝛoceſs of 


the 


Cro. Jac 21 77 
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the Court of King's Bench, keeps him in Cuſtody thereupon till he 

got a Judge's Marrant, whereby he was carried to Newgate ; the 

Commitment by this Tlarrant is what is complained of : And tho 

0%. That che lt was Urged by Serjeant Darnell, That the Dilchar ge out of Newgate 
rſt Diſchorge was no Diſcharge of the firſt Aﬀton fox Efcape from which he was 
vas no Di'- committed to Newgate ; fo? the Plaintiff upon the Eſcape out of the 
fr Action, Marſhalſea of Marſhal, had his Eleion to take the Party upon a 
G.. new Action, oꝛ upon a TUarrant now by the late Ad, oz to have an 
Acklon of Eſcape againſt the Marchal, and the taking up upon a ar- 

rant will be no Diſcharge to the Barſhal ; therefoze the firſt Aﬀtonre- 

mains ſtill undiſcharged, and the Marſhal may take him up thereupon ; 
and if fo, he is now wꝛong fully at large, and may be taken up by a 


Judge's Warrant, as has been done. 


Fer c, Ta» But per Cur', It one in Cuſtody of the Marſhall elcape, and is taken 

ng vp an Upon a Judges Warrant, that is no new Jmpziſonment, but a Con- 

Warrane, is tinuance of the old; and a Diſcharge of that Commitment will be 

no new Im- a Diſcharge of the firſt ; but if he had eſcaped out of the County 

—— Jayl without Conſent of the Japler, there the Marthal might retake 

Vid Ante 95, him: As if one be in Cuſtody of the Marſhal fo2 Debt, and eſcapes, 

?5+ 4. .., and after the ſame Plaintiff takes him up upon another Debt, and 
413, let him go again, yet the Parſhal may retake him fo2 the Eſcape. 

Priſoner how 2. The Court agreed, That if a Man be in Cuſtody two Terms 

ed if us Be. Without a Declaration, he ſhall be diſcharged upon Filing common 

claration in Bail; and the May to charge one in Cuſtody in Term-time, is by 

n. filing a Bill againſt him, and delivering a Declaration to the Turn- 

* 4. *” key; After which he muſt lie two Terms, as to that Party, befoze he 

can be diſcharged on common Ball; but in Uacation, there is no 

May but to make an Entry in the Book that is kept in the Dffice of 

a Ramanet in cuſtod Mar' ad Sect. de, &c. and that is ſufficient to 

charge him; but to make that ſuffice, the Party muſt be afually fn 

Jayl, and not eſcaped ; fo2 the Reaſon why ſuch Entry is allowed 

good, is, becauſe of the Neceſſity of the Thing, the Party having no 

me pon on other Map to charge him when he is in actual Cuſtody ; But upon an 

may bear. Elcape there is not that Neceſſity, fo2 he being at large, may be ar- 

reſted. reſted: Indeed, ik the Marſhal will own him to be in his Cuſtody who 

is not ſo, that ſhall conclude him, and ſubject him to an Elcape ; but 

ſuch Tonkeſſion of the Barſhal ought not to be concluſive to any but 

himſelf, and it is againſt a Pꝛinciple of the Law to charge a Man in 

Cuſtody, who is not in Cuſfody, and the Miſchief of it would be very 

great: And this cannot be called taking Advantage of the Party's own 

Wrong; fo2 his eſcaping out of Pꝛiſon, where he is in Cuſtody at 

the Suit of A. cannot be anyTUrong to B. though he be thereby depzi⸗ 

If M:rſhal bed of the Advantage of charging him in Cuſtody. Indeed, if Mar⸗ 

juice one 10 ſhall ſuffer one to be in and out at Times, and during ſuch. Time he 

and he is diſ. is char ged by a Remanet, &c. thoughhe were adually out of Pziſon at 

2 and that Time, pet if he returned in again, that will be quaſi a Conti⸗ 

»gain, Ge. NUaNce of the firſt Impziſonment: And by ſuch Return he may have 

Notice of the Charge, and the Weaning of the Statute, "Ay 
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the Marſhal is to acknowledge what Puiſoners he has, is only in oz⸗ 
der to charge himſelf. 


And per Cur' The ſecond Jmpziſonment in Newgate is irregular r 
but we cannot take Notice of any Thing till the Marrant be return'd: 225.0027 


ſonmentis ir- 


And the Queſtion will be, Whether we will relieve on Motion, 02*<guler, but 
put you to your Audita querela ? che Warrant 


muſt be re- 
3 before 
3 5 1 1 | emedy had. 
Domina Regina verſus Saintift. S.C. 1 Salk. 
| 359. 
Vide Ib, 12; 


N Indlament againſt him fo2 not repairing quendam Commu- A Int. 


nem pontem ſitum in quadam communi ſemita pedeſtri, leading Ante 150, 
from ſuch a Place to ſuch a Place; which he was bound to repair on g 0, 
ratione Tenurz, and which he ſuffered to be valde ruinos' & in magno Erro Eg? 
decaſu, &c. ad commune nocumentum omn' ligeor' Dnæ' Rnæ illac Judgment on 


tranſeun; and Jndgment given thereupon at the Quarter-SeMtong, lache. 


ment fornot 


of which Erroꝛ was now bꝛought. . 


and no Eyre objetted to the Jnditment, That it did not lie ; fo2 Oh It did not 
it did not appear that the Bzidge was in alta regia via, as it ought *ee-*r che 


to have been per luy : Fo2 it was a Term of Art not to be ſupplied f 0%. 


alta regia vis, 


by any other Mods, no mo2e than the Tos, Murdravit, Burglari- VideFal. 389. 
ter, &c. it1-Tndifments of Murder 02 Burglary; Staundf. 96. Dyer ee 
304. 2 Inſt. 701. Then if it does not appear to be a Highway, it Sores 
muſt be taken to be only a p2zivate one, fo2 the not Repairing whereof 

an Indickment does not lie: Df the other Side, in Maintenance of 

the Judgment, was quoted Weſt's Precedents, 147, 156, 346. 


And Eyre further urged, That the Power given to Juſtices of 
Peace in this Caſe, is by the Statute of 22 H. 8. c. 5. which men- 
tions, that they ſhall judge of Decay in Bzidges in Highways; ideo 
me ought to ſhew that this is ſuch a Bzidge, and fo purſue their Au- 
thozity. | a n 


Holt, Ch. Juſt. An Jndiment lies not fo not repairing a Bzidge, C.J * 4 
ercept it be in a highway, as M2. Eyre will have it; but the Mozd, che Bridge be 
Highway, is the Genus ot all publick CUays, as well Cart, Hozſe, and in ⸗ High- 
Foot · way, and pet Indidment lies foz any one of theſe Taps, it they e 
be common to all the Queen's Subjecks, having Occaſion to paſs 
there; that is, if it be a Foot ⸗way only common to them all, oz Hozſe 
und pꝛime Tay ; and theſe are not altz regiz viz, fo2 that is the great 
Highway common to Cart, Hozſe and Foot, that pleaſe to-uſe it; So 
that the Term ok Alta'regia via, is not ſo neceſſary ; and/if:there be Bn * A 
common Foot-way fo? all the Queen's Subjetts, ik it be in Decay, an a , is 
Indlament muſt of Meceſſity lie fo2 it, becauſe Cale will not lle with: noc do neceſ- 
out a ſpecial Damage: Then as to the Authozity of the Juſtices, thep = fler 
have a Power by the Statute of 1 Ed. 3. c. 16. by which they are crea- . 0. 
ted, to inquire ok ail publick Nuſancesz and if this be a publick ge, 
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the ſuffering of it to be tn Decay is a publick Nuſance, and ſo with, 
in their Jurisdi | 3 

laping it; fo2 the Mod, Commune, does not ex vi Termini impoꝛt 

that it is common to all the Queen's Subjects, as it ought to do ta 

maintain an Indicment. And one of the Pꝛecedents pꝛoduced has 

Peblicss is of the Mod Publicus, which is ot wider Extent than Communis, fo2 

1＋ a * there is Common koz two, thzee, 02 mo2e ; and it will be hard to un⸗ 

Comm. Derſtand the CUo2d, Common, to be univerſal, to charge a Man's Free: 

Vide Flet® hold. And without Doubt the Concluſion will not help it, it fo much 

Aue. Pop. be not expꝛeſiy charged in the Pꝛemiſſes. And here it is not ſaid tg 

65 erte fee whom it is common, ideo very fit to ſee Pꝛecedents befoze we deter. 


Precedents, mine it. 
&c. | 


S. C. « Salk. Trevivan verſus Lawrence & d. P aſch. 2 Mich. 3 Ame. 


134. N Ejetment by Adminiſtrato2 of Lands in Cornwall, this Special 
2Keb. 47-55, | Gerdic was found, That one S. R. was ſeized of the Pꝛemiſſes 
3 Keb. Hh in Fee, and he being ſo ſeized, the Plaintiff's Inteſtate did ſue him 
768. in Debt upon a Bond in kuch a Court in Weſtminſter, and that in 
Is Efctment that Suit Judgment was given againſt the ſaid S. K. in Mich. 1656. 
Special Vec- That in the 13th Pear of the late King a Sci. fa. was bzought by the 
2 'vy nom Plaintiff againlt the now Defendant, as Tertenant of ſome of 
an Adme. in the Lands whereof the ſaid S. R. mas ſeized at that Time oz fince, 
Tris. Term, ànd that the Defendant being ſummoned, did appear, and plead Nul 
vut no ves tiel Record, and Day given to pꝛoduce the Recoꝛd, at which Day a 
ach. Term. Judgment ot Michaclmas Term was pꝛoduced, and Judgment and 
Award of Execution fo; Plaintiff chereupon; but that the Sci. fa. 
. bꝛought by the Plaintiff did recite a Judgment of Trinity Term 1656. 
And upon this Award of Execution an Elegit was taken out by the 
Plaintiff, and Lands extended, and in Ezetment to get the Poſſeſſion. 
the Judgment given in Evidence was that of Michaelmas 1656. 
And fo2 the Aariance between the recited Judgment in the Sci. fa. and 
that given fn Evidence, the Jury doubted, 


Eyre fo2 Plaintiff. J agree the general Rule, That who makes 
Titleunder Execution, muſt ſhew a Judgment on which it is grounded; 
but here we need only to ſhew the Judgment on the Sci. fa. fo; tho' it 
be upon a judicial TUrit, pet it is conſidered as an Aﬀtion, and may 
be releaſed by that Name. Lite. F. 503, 504. I Judgment be againſt 
one, the Attomey fo2 Plaintiff may ſue Execution by Uertue-of his 
firſt Tarrant, yet a Marrant in the oꝛiginal Cauſe does not impower 
an Attomep to appear to a Sci. fa. upon a Judgment in that Cauſe, 
92 the Attoznep fo2 Plaintiff to ſue out a Sci. fa. Cro. El. 154. Re- 
leaſe of Action is a Releaſe of Sci. fa. but a Releaſe of Aion is no Re- 
leaſe of Execution; therefoze the Sci. fa. is no Execution, noz the 
Judgment upon it a bare Award of Execution. 


4 Brotherick 


— — 
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— contra. A Judgment on a Sci. 
0 atten the Land in this Caſe, but is only an Application of an an- 
cient Lien on the Land, 2 Keb. 499. . And this Judgment does not 
alter the Nature of the Duty, 


Micoe ver ſus Morrice. Indeed an O 


ſhcer that juſtifies b 
a Crit need not ſhew a Judgment, hat juſtifies by Uertue of 


but the Party muſt alwa , Hetl 
And per luy, a Sci. fa. lies not tipo Party YS do it. Her 


na Judgment on Sci. fa. 


Holt, Ch. J. Ik sci. fa. recite a Judgment ok Trinifh Term in R. ber c 7. 


Debt, whereby all the Defendant's Lands whereof he was then, o2 at d. en. 


d the Tenants returned plead of Record, 
be produced, but that can. 


not be con- 


But the Queſtion is, when croverred 
the Kecoꝛd is pꝛoduced, and Judgment thereupon, Whether the De: now to fal- 


kendants be not thereby concluded fo2 ever? Foz to admit them to in int 
controvert it now, would be to falſify the Point tried, and that can- 


any Time ſince, ſeized, are bound, an 


Nul tiel Record, and a Judgment of Michaelmas Term 
no Doubt that is a Faller of Reco, 


not be even by Jſlue in Tail: As if in a Crit of Entry a Recovery be 
againſt the Anceſtoz of Jſſue in Tail, the Jſſue cannot falſify it in the 
| 0 tried, but he may ſay that his Anceſto2 omitted the giving ſuch 

hings in Evidence which he can now give. And one may have a 
Sci. fa. upon a Judgment on a Sci. fa. and fo2 this he remembered the 
Cale of Obrien verſus Ram about 15 Yeats ago in this Court :.A 
Judgment againſt a Feme Sole, who after took Husband befoze Exe⸗ 
cution, and then a Sci. fa. was ſued againſt both, and Judgment there- 
upon, and an Award of Execution againſt both; and then the TUife 
died, and then a new Sci. fa. is bzought againſt the Husband Survi⸗ 
 vo?, and adjudged it lay. And another Caſe ſince likewiſe in this 
Court: Feme Sole obtained a Judgment, and befoze Execution took 
Husband, and then they bzought a Sci. fa. to have Execution, and 
Had Judgment thereupon, and Award of Execution: The like dies, 
and the Pusband ſur viving had another sci. fa. and held well. And 
he quoted the Cale of Gilbert and Bragg, Anno 1655. Judgment in 
Debt againſt Tenant in C ail, who died, and after Sci. fa. againſt 
his Ilſue, who return d warn 'd, made Default ; though the Lands 
in Tail were not liable, yet he is concluded fo2 ever, and this is 
grounded on the Book of 27 Af: And a Jury cannot find againſt an 
Eſtoppel in a Point tried, and ſo where-ever there is an Eſtoppel that 
affets the Jntereſt of the Land, the Jury cannot find againſt it. Jt is 
true, if you come to ſpecial Pleading, and it be reduced to a Point 
in Pleading, and the Party then will not take Advantage of it by 
kelying thereupon, but will leave it at large, the Jury is not eſtopp d, 
but may find the © ruth. As ſuppoſe in this Caſe, Plaintiff had de- 
clared on a Judgment fn Trin 1656. and the Defendant had pleaded 
Nul tiel Record; if he will join Iſſue that there is ſuch a Recozd, he 
is gone, becauſe the Truth will be againſt him; but if he will ſay that 
there was a Sci. fa. taken out againſt the Defendant at ſuch a Time, 
reciting ſuch a Judgment as is now ſhewed in his Declaration, and 
that the Defendant pleaded Nul tiel Record, and that was found 
againſt him the Defendant, and conclude by reiping on the Eſtoppel, 
he is ſafe, and the Dekendant * offer any Thing againſt it. 


So 


fa. is no nem Judgment 0% Judg- | 


ment on Sci, 
4. is no new 


Hot Judgment, 
no? create a new one. Vide 3 Lev. 


Owen 134. 
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3 Keb. 170, So if a Demile be pleaded by Indenture, and the other will ſay, Nil 
3. habuit in Tenementis, and the Plaintiff will ſay, Habuit in Tenemen- 
yy „ tis, he thereby waives the Matter of the Eſtoppel, and leaves ft at 
large, and the Jury may find the Truth; but if he had ſaid, that it 

being by Deed under his Hand and Seal, he ought not to be admit: 

ted againſt his Deed, to aver that he had nothing, the Truth could 

Vi Hob. 297. not be inquired into; but if the Iſſue were upon Nil debet, where the 
Joint don't come in Pleading, as in Oebt fo2 Rent where the De: 

When an mile is by Deed, the Party cannot give Evidence of Nihil habet in Te- 
Eſtoppel runs nementis, 1102 the Jury inquire of it: And when an Eſtoppel runs up- 
yes Fog on the Land, it alters the Jntereſt of it; fo2 if a Man by Deed in⸗ 
the Intereſt dented make a Leaſe of Dale, reſerving Rent, in which at that Time 
of it. „ he has nothing, and after he purchaſes Dale, and bargains and ſells 
2 Mod. 175 it to a Stranger, the Bar gainee ſhall hold it liable to the firſt Leaſe, 
2 Keb. 364. and coming under him that made the Leaſe, ſhall be eſtopp'd to ſay, 
1 ; that Var gainoꝛ had nothing to let in the Pꝛemiſſes at the Time of the 
Leaſe made; fo2 this Eſtoppel runs upon the Land, and alters the 
Judgment pro Intereſt of it. And this Caſe having been thus ſpoke to in Eaſter- 
cake, Term, pended in Conſideration till this Term: Then per tot' Cur”, 
here pu. Judgment was given fo? the Plaintiff, the Ch. Juſt. putting the Caſe 
ſhoꝛtly thus: Sci' fa' by Adminiſtratoꝛ upon a Judgment in Trinity- 

Term, the Recozd being in Truth of that Term, but no Judgment 

till Michaelmas-Term ; and the Defendants being all except one re⸗ 

turn'd, plead Nul tiel Record; and the Reco2d of Michaelmas Term pꝛo- 

duced, and Judgment on the Sci' fa, andan Award of Execution, Ele- 

git taken out, and an Extent thereon, and an Ejeckment bꝛought ta 

get Poſſeſſion; and now it is found out, that there was no ſuch Judg⸗ 

All the Te- ment'as the Sci' fa. recited: TUhat then? All theſe Perſons are eſtopp'd; 
nants vere  fo2 now they are not bound of the Plaintiff's Side to give the Becozd 
eftopp'd, S. Of the oꝛiginal Judgment in Evidence, but only the Award of Erecu⸗ 
tion on the Sci' fa” ; fo2 being all except one return'd « ertenants, they 

are all except him eſtopp'd thereby from ſaying, that there was noſuch 
Indgment and as to him too, he is eſtoppd ik he does not ſhewa Title 

Bede roo,if paramount the Judgment on the Sci fa, fo2 this is an Eſtoppel that 
ſhew Title WO2KS upon the Intereſt of the Land; and it is like a Judgment againſt 
paramount. one who ts afterwards difſeiſed, oz a Sci' fa againſt an Iſſue in Tail, 
who makes a Ocfault, 02 pleads other Plea which is found againſt 

him, whereby Execution is awarded, he ſhall not after be admitted 

to ſap, that his Anceſtoꝛ was Tenant in Tail, and he Heir to the In⸗ 

tail; and even upon the Eſtoppel the Plaintiff in the Judgment ſhall 

maintain an Ejeftment: As if acdan make a Leaſe by Indenture of Land 

which is not his, and after purchaſes it, that Leaſe ſhall bind him, his 

Deits and Aſſigns; and an Eſtoppel that affets the Intereſt of the Land, 

ſhall run with it to whoever takes it; and none that are Parties to, 


02 Clatmants under, this Recovery, ſhall falſify it. | 


Jud' pro Quer. Jud' Pro Quer'. 


3 Fitz - 
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Fitz-Hugh verſus Dennington. Antea 227. 


F { I S Cale being moved again, Broderick urged,That the Plea Thar Judg- 
was naught, and therefoze Judgment ought to be affirmed ; Che 
Te were to be made free at the End of ſeven oz eight Years krom be eme, 0 
the Date ofthe Bond, ofthe Company of Jopners, if we deſired it;“. 
then the Election is ours, to be made free at the End of ſeven Years, u he 
02 elle at the End of eight; and this ought to be determined inſome Election or ' 
convenient Time befoze the End of Seven Pears, that the Obligoz Keaueſt 
might have all Things ready to perfoxn his Condition, whſth was deri 
do be at the End, that fs, the {aſt Day of the ſeventh Pear: And how within che 
bas the Obligo? diſcharged himſelf by ſaying, That we have not re- e . 
queſted him at the End of ſeven Pears, oz ever after bekoꝛe the Alon vide : Co. 
bought? Fo2 a Requeſt befoze the End of ſeven Years, in ſuch con- , 2%. 
venient Time as the Obligoꝛ might have reaſonable Time to get us bom 1 
made free at the End of ſeven Pears, would be a good Requeſt to: Gun 229. 
entitle us to our Action; and that would not come within their Plea; l. 66 
Ideg, Vid. Mod. 241. One bound to pay 201. 02 20 Kine in aWonth, at 
Ell gon of the Dbligee, there Dbligee is to make his Election in con- 
venient Time, that Obligoꝛ map pꝛovide what he chooſes, and need 
not pꝛovide both: So if one be bound to make Obligee a Conveyance 
by Fine oꝛ Feoffment by ſuch a Day at Elefton of Dbligee, the Obli⸗ 
gee is to determine his Eleckion in convenient Time befoze the End 
of the Term; \o here we were to make a Requeſt in convenient Time 
befoze the End of ſeven Pears, and they have not denied but we have 
ſo done; but only ſay, that we have not done it at the End of ſeven 


Pearg: 1 Lev. 68. 1 Ro. Ab. 374. Bridgm. 41. Aleyn 25. Style 49, 74: 


Holt, Ch. Juff. The Obligoz was to make him free at the End of 
ſeven Years, 02 eight Years, if thereunto requeſted; let us then go c) Ts Plex 
by Steps: Suppoſe it were to make him free at the End of ſeven; iz deal 
Pears if thereunto requeſted, and the Defendant pleads, That at thecothe Words 
End of ſeven Pears he was not requeſted; Why is not that a goon. di 
s Plea, fo2 it is directly the (Mods of the Condition? But what ſhall Q 
be underſtood to have been meant by the End of ſeven Years? The- 
ther after they are expired, oꝛ juſt at the End of them, fo as he ought 
to be made free on the laſt Day of the ſeven Pears ? When a Pan tion the Ret 
is to do a Thing by ſuch a Time if requeſted, there if the Thing in a de out. 
its Nature may be done at the Time of Requeſt, then the Bequeſt is | 
to be made on the laſt convenient Part of that Time: As if a Man 
be bound to pay Boney on Lady-day if requeſted, thete the Requeſt is 
to be on the laſt convenient Time befoze Sun-ſet of that Day, on 
which ſuch a Sum may be paid ; and if it were a Thing, the doing 
whereof required moꝛe Time, ought not that to come of the Plain- 
tiff's Side in his Replication? And he took it clearly, that the Re⸗ The Condi- 
queſt here ought to have been on the laſt moſt convenient Time of . 
laſt Day ok the ſeventh Pear, and _= 1 would come too late _ 17 1 1 
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Day: As if Leſſee covenant to leave all Things in good Ower, and 
to vacate the Pꝛemiſſes at the End of his Term, he muſt do it on the 
laſt Day, and cannot ſave his Covenant by doing it the Oay after; 
fo2 the End of a Thing is Part of that of which it is an End: But 
ere the. Condition being, at the End of ſeven or eight Years, if the 
lea had been, that he did not requeſt at the End of ſeven Years with. 
out going further, it had been bad. . 


W Powell ſeemed tv incline, that a Requeſt in a Day or two after the 
142-144, even Years, would be well ; though he agreed, that in Demand fo? 
Pei. 321. Bent it muſt be on the laſt convenient Time of the Dap, becauſe 
IfchcRequelt there the Law appoints a Plate where the Requeft is to be made; but 
N this muſt be a perſonal Requeſt, and no Place appointed fo? it. | 
the 7 Years. | * 88 
Sinile, of: Holt, Ch. Juſt. In a Bond where there is no Demand fo2 the Pap⸗ 
Bond where ment of Money at ſuch a Day and Place, the Obligoꝛ muſt bꝛing the 
Were a Monep the laſt Part of the Day to the Plate; and if there be no 
ſuch a Dy Place appointed, he muſt ſeek him out if he be in England. If there 
ind Place. he a Place appointed, and he has an Eletion to do the Ching on 02 
befoze the Day, there he may give Obligee Notice to be there g@the 
Day z and ik he don't come, and Obligo2 is there and tenver he 
- ſaves his Bond: As if a Man be bound to enfeoff one of Lands in 
York the laſt of November, and Covenantee ſtays here in Town; 
A Difference pet if the Covenanto2 does not go down and tender, he breaks his Co- 
when Time benant ; and there is a Difference when a Time is appointed, and 
nd when when not ; koꝛ if Feoffmentbe to be made at ſuch a Time ikrequeſted, 
not. there the Requeſt is to be made at that Time; but if there be no 
Time fir'd, then the Requeſt is to be made ſome reaſottable Time 
befoze, and the Feoffment need not be made immediately thereupon : 
And the Caſe in 1 Roll. Abr. 443. fo2 Payment of Money in Holland 
on 1 a Requeſt in England held good, is upon this Di⸗ 
Ver ty. I 


#he End of And now Holt, Ch. Juſt. and Powell: The End of ſeven Pears 
Years muſtbe muſt be the laſt convenient Time of that Day; and it is juſt like a 
the elt con. Demand, which muſt be on ſuch Time as the Thing may be done on. 


of that Day. Indeed, if you had come and ſaid, That the Defendant was a great 


Map off on the laſt Day, it had been ſomething ; and tho' the End 

of the Day be the 4aſt Inſtant of it to many Purpoſes, yet as to dds 

to be done thereon, it is not ſo; foꝛ Day then is between Sun ⸗riſe and 
The End of Sun · ſet, which is the Time foꝛ Men to wozk on ; and therefoze if a 
theDay is the Demand be to be on Midſummer-day, it map be good at Eight of 
many Pur po- the Clock in the Afternoon ; whereas in December it muſt not be much 
ſes, e. z kter Four. Vide 2 Danv. 264. SHES 


8. C. 1 Salk. Aud Holt, Ch. Juſt. ſaſd, That it has been adjudged, that if one 
40. _ bebomthe-Firſt of February at Eleven a Clock at Night, and the 
Laſt of January in the one and twentieth Pear, at one of the Clock 
in the Mozning, he makes his Mill and dies; yet ſuch TWill is good, 
2 

4 


a 


fo2 he then was of Age: And they all agreed, the Plea was good, *- c, The 
tho they differed about the Time on which the Requeſt was to have les is good 


1. p ' ; : (ol he dgs 
been made, viz. whether on the taſt Day of ſeven Pears, oz after. ment wn . 
| verled. 
Jud' revers* una Voce. 
Leiceſter ver ſus Foy. S. C. x Salk. 
Hill. v,Vauz, 


4 Rohibition was moved fo2 to ſtap a Suit by a Uicar in the Spi Prohibition 
IT ritual Court ko; Tithe-Wilk, upon a Suggeſtion of a Modus, to tay Suit 
That the Jnhabitants of that Place did from ach a Day in April, G.. . 


till All-Saints, pay every Tenth Day's Milk skimm'd, and made into Fiche. Mil, 
Cheeſe, and ratione inde were diſcharged of all Tithe- Milk. Of. 


And Eyre againft the Pyohibition : Jt is true, making the Tithes 
of one Crop into Hay, will be a good Cauſe of Dilcharge of Tithe 
of Aftermoth ; but he denied that it would be a good Modus to ſay, 
that fo2 making the Aftermoth into Hay, they ſhould be diſcharged of 2. 1f this 
Tithe of the firſt Crop: And this Modus amounts ta a Non deci- %% docs 


not amount 


mando of the Cream. to a Non Deci. 
| mando of the 
Contra was urged, Cro. El. 609. Moore 909. Modus to pay the roth *. 
Cheeſe made from ſuch a Time to ſuch a Time in Lieu of all Cithe⸗ 
Milk, and though it be but fo2 Part of a Pear, pet being what they 
are not bound to do, it is a good Diſcharge of Tithe⸗Milk all the 
Prat: Vid. Latch 222. Raym. 277. And ſuppoſe it were to pay a 
Gꝛoat a Pear fo? all Cithe Milk, it would be well, and whp not this? 
And though the Court did not like the Modus, as ſeeming very ſevere 
on the Aicar ; yet to ſettle the Point which they thought of great 
Conſequence, they granted a Prohibition direting them to declare 


fonhwith. 


Goddard verſus Smith, S. C. 1 Silk. Y if: 11. Ahef. * 

21. * "i 

? een Wits 

4 E fot malicioullp indixing him of Barretry without p2oba- g. g for in- 9 

ble Cauſe, ſetting fo2th that he was debito modo inde Exone- Gifting che bil 

rat ; and at the Trial to p2ove the Declaration, he pꝛoduced a Nolle,,.. G. 13 

ulterius Proſequi by Attoꝛney General : And the Chief Juſtice doubt⸗ vide ance i 

ing whether this Evidence maintained the Declatation, and ftrongly *5- 2'5 1 

inclining that it did not, reſerved it fo2 the Opinion of the Court; 9 if 

and he ſaiy, That the Entring a Non Pros' wag only putting the Oc- 0 

fendant ſine Die; and ſo far from diſcharging him from the Dffence, 

that it did not diſcharge any further Poſecution upon that very Jn- FY 

dittment, but that notwithſtanding new P2oceſs might be made out Per Ch, JOS 
upon it; and ſure it is hard to allow a Yan that gets off by a Non #7040 
Pros to maintain an Action fo2 a malicious Pꝛolecution. Indeed, if gers off by « 

he had pleaded Not guilty, and the Attozney General had conkelled it, vn to 


that would have done; but he that gets off upon a Non Pros”, docs > - 7 rope 


* 
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8Co. 58. At all get off on the Merits of the Cauſe ; and to maintain a Con⸗ 

ſpiracy, it is neceſſary to lay and pzove an Acquittal: So in an Action 

fo? ſuing fo2 a great Sum in oder to hold to extravagant Bail, the 

Plaintiff muſt ſhew what became of that Cauſe, in ozder to maintain 
That this is hig Aion 3 and (0 is my Loꝛd Hob. - - -- But this here is not ſo much 
not ſo much qg q Jonſuit, fo2 the Indidment ſtands till in fozce,- and the Attoꝛney 
* Nosfuit. General may make new Pꝛoceſs upon it when he pleaſes: But he re- 
member'd a Caſe about twenty Pears agv, fn which Juſtice Wyndham 
direfed fo2 the Plaintiff on the ſame Point, and ſaid, he thought it 
hatd even at that Time. 


That the Mountague urged, That it is Attornat Dominz Reginæ ipſum, 8c. 
Word [inde] inde non vult᷑ ulterius Proſequi; ſo he would have the inde to go tothe 
8 to Fai charged : Sed tota Cur' contra ; fo2 at moſt it can go but to that 
che Ft Indidment, and cannot be pleaded toa new Indidment fo2 the ſame Df- 
charg'd. fence, fo2 a Nolle Proſequi at that Rate would amount to a Pardon. 


That inde e. And per Powell, Jn all Caſes of Conſpfracy the Inde acquietat' 
quieear' goes goes to the Fatt charged, and not to the Jndiiment ; fo? if it went to 
4 32 the Jndi#ment, ik the Jndiment were vicious, Conſpiracy would 
1 22 lie; but that is not ſo, and colourable Pꝛoot᷑ would deſtr oy this Adion; 
2 Selk. 456. and the Plaintiff by pꝛocuring this Nolle Pros, bars the Defendant 
n from giving ſuch Pꝛook, and this Action cannot be maintained but up- 
5 Mod. 394. ON Acquittal of the Fait charged by UGerdick, Confeſſion, &c. but he 

doubted of the Effet of a Nolle Pros' upon an Inditment, if it diſ⸗ 

charged the Indidment, 02 only put the Dekendant without Dap, and 


that notwithſtanding the Attozney might iflue new Pꝛocels upon it. 


When Noll And Holt, Ch. Juſt. ſaid, He had known it thought very hard that 
fre: upon In- the Atto2nep General ſhould enter Nolle Pros upon Jnditments, and 
33 that it began firſt to be pꝛackis'd in the latter End of Ring Charles 
f the 24's Reign, but that on Inkoꝛmations it had been frequently done; 
and he oꝛdered Pꝛecedents to be ſearched if any were in 992. Attozney 

Palmer o; Nottingham's Time. 


Harcourt, Maſter of the Dffice ; There never has been any Pꝛoceed⸗ 
ings after a Nolle Proſequi: And per omnes, Jn caſe of Barretry, De- 
kendant upon Motion may have a Rule to have Articles delivered to 
him of the Jnſtances, and the P?oſecuto2 ſhall not give Evidence of 
any Particular but what he has given Articles of; and ik the Pꝛole⸗ 
cutoꝛ gives no Articles, he ſhall give no Evidence. 


Ke 247 ., And at another Day, Holt, Ch. Juſt. declared, That in all N. Ch. 
Diſcharge of tHe 1ſt's Time there was no Pꝛecedents of a Nolle Pros' on an In- 
an Informa- DiffMment 2: And Gould quoted a Caſe in Hardreſs, where it was enter'd 


Ted . , On Recowd on an Jnfozmation, and held to be a Diſcharge of it. And 


153. the Court (ſeemed all clear, that the Ackion did not lie, but gave no 
____ Rule. 4 | 


Anony- 
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Anonymus. 


Aron and Feme came to acknowledge a Deed by them both in gon 57 
B Court, and the Court owered an Acknowledgment only of one Feme > 


of them to be enter'd viz. of the Husband. 3 D 
Court. 
Cockroft verſus Smith. 8. 0. 13 


230. 


P declared as Clerk of the Court: The Defendant plead: pinie. 
ed, that he was an Attozney of the Court, abſque hoc that he clared as 
is a Clerk of the Court. Plaintiff replies, That he is a Clerk of Cn 
the Court, prout patet per Record inde refiden' in Cur' ; and pꝛays * 
the Recoꝛd may be inſpeted : The Defendant would demur, and not 

join in the Jflue; whereupon the Plaintiff ſigned his Judgment. 


And per Cur', The Plaintiff is regular, and made the Replication 
the true Tay without deſiring the Recozd to be bzought in, and the 
Defendant fozced to pay Coſts to have the Judgment ſet aſide, 


Buxom verſus Hoskins. S. C. 1 Salk. 


52. 


EA was ok a Judgment in Ejc#ment ; and the Plaintiff not pie⸗, That he 
aſligning Erroz, the Defendant in Erroz bzought a sci' fa' a- Es Lorne. 
galnſt him to have Execution, reciting a Judgment of two Mefſua: P. % 
ges, &c. whereas the Judgment in Truth was de uno Meſſuagio Judgment in 
And to this the Plaintiff pleads, Nul tiel Record; and now it was N 
moved to amend it, and koz Amendments of Sci' fa“, were quoted to have Exe- 


1 Roll. Abr. 197, 797. 22 Ed. 4. 6. 2 Keb. 175. 2 Cro. 372. Br. Abr. 20. cution, Ce. 
dect. 20. 3 Cro. 760. 2 Sid. 7, 12. 


Holt, Ch. Juſt. This So2t of Sci fa" is always to have Execution, 
and the TUrit thus mentions it; and the Plaintiff in Erro2 map if 


he pleaſe plead to it a TUrit of Erroz bzought, and ſtill depending, 
and aſlign Erroꝛ. 


And Holt, Ch. Juſt. cum reliqua Cur'. There is a Difference when 
the Writ is bad and vicious on the Face of it, and when it is good 5 
in the Frame of it, but not fitted to that particular Purpoſe ; and all Tu *3% 
the Caſes put ok Amendment are of the firſt Kind ; and lome Colour wric migh* 
there would be to amend in this Caſe if the Defendant had appeared ve been. | 
and pleaded ſome other PPlea, 02 had taken no Advantage of this Slip, 2; 
ſo as the Pꝛoceedings would have been vitious without Amendment; | 
but here he having taken Advantage of this Slip by pleading Nul tie! 
Record, ſhall we vitiate his Plea by an Amendment? And they agreed, 
That where-ever an Oziginal was amendable, there a Sci' fa' wauld be 


fo too; but ſaid, That this would not be amended in an o2iginal __ 
o 
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of Erroꝛ: Why ? becauſe it is a good TUrit, and would well remove 
the Reco2d it deſcribes if any were; and quoted the Caſes of Hamond 
2. Jerſey, Paſch. 9. W. 3. and Thomſon v. Crocker, 12 W. 3: And he 
That the ſaid, Jf Formedon were made fo2 10 Acres, when the Jnſiruftons gi⸗ 
oe j» ven are fo; 20, he doubted it could not be amended ; fo2 the Statute 
Miſtakes of ig to cure only Miſtakes of Clerks, which would endanger the Re- 
8 verfing of Judgments, and not to alter Matters of Fact, by extend. 
269, 270, He. ing it further than it was bekoꝛe ; and ik this TUrit be good in its (elf, 
but not ad idem, the Party map take out another TUrit pending 
this ; fo2 if this CUrit de not ad idem, it cannot be pleaded in Bar 
of the other; and againſt the Caſe in 2 Cro. 372. which Holt, Ch. J. 
ſald was a great Strait, was quoted, 1 Cro. 162, 153. and to amend ' 
this Writ, were quite to alter the Nature of the Crit after it is re- 
- +» 6,5 turn d and erecuted, which ought not to ve. ES 
No Aid Et Per Cur, no Amendment. Vide Poſtea. 


ment here. R 5 
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Indebir - XN Indebit aſſumpſit foz2 Money received to the Plaintiff's' Ale: 
er of a Ship X Broderick open d this Matter at the Bar, That the Plaintiff, 
»gainft no- Defendant, and ſeveral others, were Part-owners' of a Ship, and 
cher, Le. ſeveral Sums of Money were given by the reit of the Part owners to 
the Dekendant, fo2 the Ale of the Ship, kozthe Receiptwhereof he had 
given a Note ; that the Defendant had afually laid out the ſald Sums 
on the Ship and Cloyage; and enter d an Account of the Manner, &c, 
in a certain Book kept fo2 the Affatrs of the Ship; and that an Al. 
lowance thetrof was enter d likewiſe in that Book, which Book did 
belong to theÞPlaintiff, Detendant, and other Part⸗ owners in Common; 
and now was in the Plaintiff's oſſeſiuon ; and upon this Matter made 
WE) aut by Affidavit, he moved, That the Plaintiff ſhould either produce 
8 that Book at the Trial, oz let the Dekendant take Capies of ſuch En⸗ 
may produce (LEES und Allowances of Payment therein, as would-be p2oper fo? him 
the Book at fo make his Defence by; and ſaid, this ought to be as well as if a Man 
Vac en bung an Adlon of Covenant upon an Indenture, and the Defendant 
265. bears he never had a Copy, you will not compel him to plead til the 
x Salk. 690. Mlaintiff furniſh him with a Copy, quod Cur' conceſtꝰ: But here the 
Defendant ſhould have taken up his Note upon the Account allowen, 
and you have entruſted him with the Cuſtody of this Book; and if he 
has bꝛoke his Truſt, you muſt ſeek fo: Remedy in Gquitp; and if an 
Acton be brought by a Shopkeeper fo2 Money due on Sale of Goods, 
we never enkoꝛce him to pꝛoduce his Books ; but if veryſlender Evidence 
be againſt him, then if he will not pꝛoduce his Books, it bzings a great 
Slur upon his Cauſe. | 
Stec, But Holt, Ch. Juſt. ſaid, The Plaintiff would do well to conſider, 
der if this Whether an Indebit aſſumpſit would lie in this Caſe ; and they would 
oy ee do nothing iu it: They notwithſtanding owned it to be amiſchievous 
'-* Caſe, where many are Tenants in Common, oz Copartnezs in a 
Trade, and have one common Book of their Tranſaftons, and one 


bas the Pole lion of it, and then bzings Actions againſt the * 
1 ree 


* 
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Gree verſus Sharp. 


EN upon Demiſe at ſuch a Place in Devonſhire, of Lands 10 Ejeamene 
in another QUill in the ſame County, and the Ven' fa' was from N e 
the Place of the Demiſe ; and at Cauſe's being carried down, and a in hen“ 
Ciew granted, there being a Jury, and a decem Tales: Now at the Vin, vc. 
Trial a Pannel was return d pzomiſcuouſly of the Jury, and decem 5 wa 8 
Tales; and now fo2 this Jrregularity, a new Trial was granted. 3 Keb. 103, 

| 254, 485 
And, x. per Cur', In Ejetment the Venue ought to come always 
_ from the Place where the Lands lie, and not from the Place where 


the Demile is laid to be made; but that Fault is cured after Uerdi# 
by the Statute of Oxford. . vide 2 Salk. 


665, 545. 


And per Holt, Th. Juſt. There is a Difference between the Pꝛa⸗ . * 
dice of Common Pleas and this Court, in caſe of Uiews granted: Pages 7e 
I upon a full Jury in the Common Pleas the Uiew be granted, and 8. and B. R. 
a Juro2 withdzawn, an Entry is made of this, and P2oceſs continued c * 
againſt the Jury, and a decem Tales awarded on the Roll, and there 

may be a Command of a Tales de Circumſtantibus beſides ; but in the 

King's Bench, if a full Jury appear, and a Aiew is granted, and a Ju- 

roꝛ be withdzawn, they take no Notice of it by Entry, but only grant 

a new Diſtringas againſt the ſame Jury, except the Juroꝛ withdzawn; 

but if there be a decem Tales awarded here, and a Jury appears, and 

a Aiew is granted, there they muſt take Notice of it by Entry, and : 
continue Proceſs againſt the Jury, and decem Tales; otherwiſe the P 
decem Tales would be diſcharged: And the Diſtringas of the decem tur w8 
Tales muſt be the ſame decem Tales return'd upon the firſt TUrit, and the Pannels, 
to mix the Perſons return d on the pincipal Pannel, and the decem atesuler, 
Tales in the Pannel that tries the Cauſe after the Uiew, is irregu- * * 


lar ; therefoze the UerdiZ was let aſide. 


Strong verſus Courtney. 


Pecial Aſſumpſit, ſetting out, That whereas James T. had a Rent- Special oſs, 
8 Charge iſſuing out of the Defendant's Land, the Defendant, in 1 
Conſideration the Plaintiff would indempnify, and ſave him harmleſs Rent-cherge 
againſt all Diſtreſſes to be taken by James I. out of 02 upon the J2e-9u* of Peten- 
miles, pꝛomiſed to pay him ſuch a Sum. Upon Non aſſumpſit, and would ve; 
Uerdict fo2 the Plaintiff, it was urged, That no Right of diſtratiing 2 a 
appeared fo? the ſaid James, ideo no Conſideration fo? the Pꝛomiſe: grass, 35 
And of this Opinion was all the Court, though it were after Ger⸗ | 
dict; which they ſaid, would not cure the Want of Conſideration : Therchis was 


Secas, if it had appear'd that the Rent had been aligned to James. orb a 


MW m | Gatibaldo 
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S. C. r Salk. Garibaldo verſas Cagnoni. ; 


102. 


Vide Ante 


lo n Aden A Coanvidten upon an Indidment of Battery being against G. he 
ofAſſuicend FA in Conſideration that C. the Nuoſecutoꝛ would not preſs fo2 a 
Bacrery, cn great Fine, undertook tu put in ſpecial Bail to an Adion of Treſpaſs 
407. was by to be bought by the Plaintiff-fo2 the (aid Battery: And at this Time 
Conſere put à TArit which the Plaintiff C. had taken out, and returnable in Mi- 
>. chaelmas Term paſt, was run, out ; and in Hillary Term Ball was 
: Sid. 276, Put in, and after a Trial 1001. Damages were given to the Plain- 
Keb. „, tiff: And now a Sci fa being againſt the Bail, they applied to the 
Court fo2 Relief ; fo2 that the Ac etiam, which was by Leave put in 
the ſaid TUrit fn Michaelmas Term, was ouwip 40 1. and the Batl meant 
to undertake fo2 no moꝛe; and ſince the Plaintiff had declared to moge 
Damages, and recovered moze, the Bail were thereby altogether dil⸗ 
charged: And a Rule of Court ſaid to have been made in the 224 
Pear of King Charles, and fqund by Mz. Clarke in the then Secon- 
dary's Book; that in Cale of Bail, if the Recovery were ken mote 
than was mentioned in the Ac etiam, the Bail Gould not be charged 

at all in iſta Actione, was very much inſiſted on 1187 


1 Mod 8. And the Ch. Juſt. remember d a Cale of Thomſon and: Collins, in 
2 Keb. 552 which he had been of Counſel, in my Lod Pemberton's'Time-;; where 
| Veo. in an Indebir aſſumpſit the Declaration and Recovery-was:fo2:maze 
Declaration than the Ac etiam; and there tho' it was offered to level it with che 
2oRecovery Ac etiam by entring a Remit on the Recod fo2 the reſt, it was denied 


the Ac etiam, them on Debate. 


and a Remi, . | fits: I 921 
8 And note, In this Caſe upon Search, this Rule could not be found 
1 in the Clerk of the Rules Book: But the Ch. 3 uſt. ſaid, There mas 
che Pine; Realon foz ſuch a Rule to purſue the A# 13 Car. 2. c 2. that Bail 
ſhould reco- ſhould know what they came bound foꝛ, and not to be ſaddled with moꝛe; 
chin cento, and that muſt be by recovering no moze than was mentioned in the 
ned in the Crit, to which the Bail of Neceſſity muſt relate: TUhereas if the 
Writ, Plaintiff recovers moze, the Bail, if at all liable, muſt be liable fo? 
what is recovered ; fo2 their Condition is to anſwer the Condemna- 

tion, oz render the Pꝛincipal; and it would be extream hard tor en- 

If 1: be re. fnare- the Bail to a greater Sum than is mentioned in the; Writ: 
covered, tis And ſince the Pꝛoceſs againſt them muſt be founded; upon the Judg⸗ 
afeleconve- ment, it ſeems: from thence they muſt anſwer fo2 all oz none ; but it 
* leſs than is mentioned in the TUrit be recovered, then there is no In⸗ 

| convenience to the Bail; and if there be no Bail inſiſted on but com⸗ 
mon Bail, it is but juſt the TUrong-doer ſhould anſwer whatever is re⸗ 

covered. And he further ſald, That in Caſes ofoutragious Batteries, 

Reaſonable When People came to him fo Leave to charge with Ac etiams, he wauld 
Bail upon - gibe Leave to charge with a good Sum; but when they came fo2 Bail, 
4: «me, they muſt be content with Bail of reaſonable Ualue, and not (nſiſt up⸗ 

on their Wozth in P2opoxtion to the Sum charged. | 


4 


And 
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And Powell and the reſt agreed, T 2 


The Bail by no Means ought to an⸗ 
ſwer fo2 moze than was mentioned in the a 


And Powell added, Chat if ſuch a Rule as was mentioned had been. Erben Re- 
the reaſonable Conſiruttion of it would be, not to ſuffer the Wal te ted hrs 
be charged with moze than was mentioned in the reaſor 


| Crit, but Itketwtfe ce⸗ſon⸗ ble to 


t be true the ng. diſchage the 
ceſs againſt them muſt be fo2 the Sum recovered, Je IO” Bail, 6+ 


yet he laid the Sid :8;, | 
Court might hold the Plaintiff from levping moze than was men⸗ s 
* tioned in his Crit; an mm Arn Maw, : 


tio d the Bail, upon bzinging ſo much into Court, 
might obtain a Rule to ſtay any further Poceedings againſt them, 
as 18 done every Day in cafe of Render of the JPuncipal bekoze the 
. Return. of the ſecond Sci. fa. tho in Strixneſs of Law they ought not 
to do it after a Capias returned againſt the Pꝛincipal. 


To which Holt. Ch. J. ſaid, The Caſes differed very much, fo? this rue wo:cs 
Rule was made in Imitation and Purſuance of the Law, and they of che Rute 
ought not to make any Conſtruction contraty to it, and the Tlows of 2 8 
it were, That the Batl ſhould be looked upon as none in iſta Actione; mould! 


{ſhould be 
and to render befoze Return of the ſecond Sci. fa. that was ſo by the looked upon 
ancient Courſe and Pzatice of the Court, if Adio. 


But then it was further moved, That this Bail being of Hillary Thec this | 
Term, could not be looked upon as Bail to the Crit returnable in n 
Michaelmas Term, and then the Caſe would be no mo2e than if one nor be Bail 
had by Conſent, upon a good Conſideration, put in ſpecial Bail in a co the Wit: 
general Aﬀion of Aſtault and Battery, in which Caſe there would be 
no Pꝛetence of, a Surpziſe on the Bail, and therefo2e they ought to 
anſwer the whole Condemnation, which the Court inclined to ; but 
being inkozmed there was never any other TUrit taken out, Clerk the 
Secondary infozmed the Court, That the filing of Bail without a 
CUrit taken out befo2e oz after, was void: Which Holt, Ch. J. and 
Gould, affirmed to be true. But the other Clerks all ſaid, that Rule 
was underſtood thus, viz. That if Bail were filed by Conſent, and no 
Crit already taken out, no2 taken out within 8 Oays after, the Ball 
was void, that is to ſay, the Defendant was not thereby obliged to 
accept of a Declaration; but if he did accept one, it would be well, 
and this ſeemed a reaſonable Explication; but at laſt the whole was 

_ referred to M2. Clerk to examine, Quære quid inde venit. 


But note, Holt, Ch. J. wiſhed the Attozneys to beware of char: Cution . 
ging ertravagant Ac etiams, fo2 otherwiſe an Action of the Caſe 1 
would lie fo2 holding to erceſſive Ball. > 


etiams, and 
exceſſive 


Note likewiſe, The ſame Point, in regard to Recovery above the 51.183. 
Ac etiam, Came in Queſtion afterwards this Term in the Caſe of Bo- 
vey verſus Wheeler. | | 


And then Holt, Ch. J. ſaid, The above-mentioned Rule was made 
to rexify an extraodinary P2aTice in this Court; whtch was, Ik a 
| 1 MD m 2 Man 
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Man became bound fo2 another in an Action of 10 1. he was thereby 
Bail in all Adions of the ſame Term, by the ſame Plainttff, againſt 
that Defendant, let the Sum be ever lo great, which was mighty 
inconvenient. Lk 2 
And this Rule was made in Purſuance of the ſaiy Statute ok 13 
Car. 2. that the Bail might know what they undertook fo. 


Tit? 


? TEEN ; 1 
- C. 1 Salk. , Domina Regina verſ#s Tutchin, | n 71 1. 


Ante 164, „nen 


State Tryals, A N Inkoꝛmation was exhibited againſt him by the Attomey Gene- 
28 1 ral in Eaſter Term laſt, fo2 contriving, compoſing and publiſh⸗ 
Upon en In- ing a certain ſeditious Libel intituled, The Obſervator. And pleading. 
formation Mot guilty in Trinity Term, a Ve. fa. was iſſued out to the Sheriffs 
Author of Of London, (the Fatt being laid there) returnable die Lunz poſt Tres 
the 0bſervs- Sept. Mich, and the Diſtringas was then awarded on the Roll in the 
fr ron — common Fon, with the Nifi prius, die Sabb. poſt Craſt. Animar'; but 
reſted the the Diſtringas thzo* Miſtake was teſted the 24th of October, viz. the 
Day after the Hap after the Return of the Ve fa. and after Uerdii fo2 the Queen, 


Return of the 


Fe. fa. Mountague moved in Arreſt of Judgment, 
Mov'd in Ar- 


rf 44, 1. That the Ven' and Diſtring' were made returnable at a Day 


both the Certain, whereas the Fat ariſing in another County, it ought to have 
Writs ought heen at a common Day. E 


to have been 
returnable at 


2 common Holt, Ch. J. Jn caſe of Inkozmation, o2 other Pꝛoceeding o2igt- 
. . Co. x1, nally commenc'd in this Court, the Pꝛoceſs may be at a Day cer⸗ 
32o. tain, tho' into another County; and ſo has been latgy ſettled here, 
x Danv. Abr. in a Caſe wherein we took it into Conſideration, and ruled it ſo upon 
Fes Certificate of all the Clerks 2 But if an Jndi#ment be remeved up 
hither by Certiorari, and after is carried down to Trial, there the Pꝛo⸗ 

ceſs muſt not be returned at a Day certain, but at a Common Day, 

Beſides, there is great Reaſon it ſhould be ſo here, fo2 the Inkozma⸗ 

tion is exhibited on a Day certain, and the Oefendant's Appearance 

to it is ſo too, and he pleads to it at a Day certain, and then why 

ſhould not the Pꝛocels be ſo too? The Plea is, die Lunz Craſt. Trin, 

and that is certain; fo2 Craſt' Trin', without moze, is a common Day. 

Indeed in Common Pleas, except it be where they pꝛoceed by Bill oz 

in AM3e, they muſt go by common Days. And even in this Court, 

in Aſſize, we may go by a Day certain; and where one is ſued here 

as pꝛeſent in Court, all muſt be by a Oay certain: And ſo of Pꝛo⸗ 

-  ceedings by Bill in any County of England. And ſince the Attozney 
Difference General, by reaſon of the univerſal Jurisdicion of this Court, may 
berween , file a Bill here fo2 a Crime committed in any County of England, he 
bars 4 be. may make the P2oceſs returnable at a Day certain, and he has his 
un in B R. Clefion of the one 02 the other. Reliqua Cur. acc. And the Diffc- 


«rd brous"" rence is between Things oziginally begun here, and bꝛought hither by 
KF Certiorari. 


5 2. That 
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2. That tho the Diſtringas was well awarded on the Roll, on the 
Day of the Return of the Ven', which was the Day foz both Parties 2. That tho 
in Court, yet the iſſuing a Diſtringas the Day afttr, and teſted the ws £115" 


Day after, was without Tarrant, as not being accoꝛding to the werded, yer 
Award of the Court; koꝛ by the Statute of Niſi prius, the 122oceſs 1 
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Niſi prius is to be awarded in Præſentia Partium, and it ou ht to bear 2 
Teſte of the ſamg Day, oz elle it is a Diſcontinuance. . 88 


To this it was anſwered by Serjeant Powys, That this was amend: &. Thar cis 
able even at Common Law, being a bare Yiſpziſion of the eee 
he having a good Warrant befoze him to guide himſelf by, viz, the Low. being 
Award of the Diſtringas on the Roll, by which a Day was given du-* Miſpriſion 
iy to the Parties, a Day of Niſi privs. And ko? Amendments at d 
Common Law, befoze 14 Ed. 3. c. 6. which ts the firſt Statute of 264. 
Amendment, the Authozity of 8 Co. 156. b. was urged by him. Want 
of Entry of a Continuance amended, and ſo of Biſentry of Eſſoin by 
a Clerk. 22 Ed. 3. c. 10. a. A Diſcontinuance amended, and that 
mult have been by Common Law, koz the ſaid Statute of 14 Ed. 3. 
is only fo2 Amendments of Letter o: Syllable, and the Judges were 
ſo ſcrupulous, that they doubted whether they could amend a Wo by 
it. 29 Ed. 3. 22. Habeas Corpus amended. Bro. Amendment, 32. 

4 H. 6. 16. b. And the Book ſays, that ſuch Amendments may be, e- 
ſpecially in Caſe of the King. F. Amendment, 9. 12. | 


It is true, People of late have conceited, that nothing is amend - 
able in criminal Pꝛoceedings, becauſe, ſay they, they are ercepted 
out of the Statute, as if nothing were amendable at Common Law; 
but in many Caſes at Common Law, the King could amend where 
the Subjet could not; as if Quare impedit, at the King's Suit, be 
præſentere inſtead of præſentare, it was amendable, tho' in an Oꝛigi⸗ 
nal. But beſides, this is a Matter within the erpzeſs Cows of the 
Seatute of 3 H. 6. c. 12. 1. This is all in the lame Term, while the 1 w_ 
Recodd is wholly in the Bꝛeaſt of the Court, and is relative to Mat- e roten 
ter of the ſame Term. And J know nothing but is amendable in the Words of 
ſame Term, fo2 8 Co. 156. b. ſaid, That at Common Law the?“ <-> 
Judges may amend their Judgment, as well as any other Part of the 
Recozd, in the lame Term. And we are upon a Milpaiſion of an Ok⸗ 
ficer of the Court, who is to make up his Recozd, oz iſſue Pꝛoceſs 
accowing to the At of the Court, which is right, and which he had 
befoze him, and that in the very Term in which it is committed; and 
we are not endeavouring to amend the Teſte of an Oziginal which 
comes out of another Court, but the Teſte of a Judictal Writ, ac- 
coꝛding to the Award of the Court, and no Statute of Amendment 5 
is againſt us in this. 

And the (Uo2ds of 8 H. 6. are very compꝛehenſive, and would take gaceptton of 
fn all criminal Patters whatſoever, as well as civil, if there had criminal, 
been no Exception in it, otherwiſe the Erception had been vain ; there g , 6 5 
foꝛe what is not fo2epaiſed by the Exception, is within the general near, 
(Lions of the Statute ; and the Exception expꝛeſſes only = Appeals, Ss. 

en 


1 8 | I g 1 . 2 e ——=_—_— 0 0 


—— — — 


270 Term. S. Mich. 3 Annæ, in B. R. 


ments and Appeals of Treaſon o2 Felony, and Dutlawzies of the ſame : 
And the Statute of 14 Ed. 3. makes no Oiſtindion between criminal 
and civil Cauſes. Jt may be the Statute of 32 H. 8. c. 1. does nor 
extend to any Pleas of the Crown, becauſe it mentions Party and 
Party, which in Decency cannot be applied to the Ring. 
And he relied very much on 2 Cro. Harris's Caſe. Jndi#ment fo2 a 
 Cro. 502: Nuſance at the Sefſtons, and Not guilty pleaded, and the Clerk of 
Aſltze, who ought to have joined Iſſue fo2 the King, omitted it, and 
the Matter being tried and found againſt the Defendant, this was 
moved in Arreſt of Judgment; aud yet, after ſeveral Years, the 
Court o2dered it to be amended. 2 Cro. 529. Inkozmation fo2 Recu⸗ 
ſancy agatnſt Baron and Feme koz Reculancy of the Feme, and the 
Entry was, Et præd. the Baron and Feme veniunt, & præd. the Feme 
dicit quod ipſa non eſt inde culpabilis, & de hoc ponit fe ſuper Pa- 
triam. And this was likewiſe amended after Uerdif by the Oocket of 
the Dfficer, it being a manifeſt Milpziſton of the Clerk; and pet this 
was a clear Diſcontinuance, fo2 there was no Plea, and this Amend: 
ment was in another Term. Cro. Car 144. Sir John Aſhly's Caſe; 
RW Worramo. In a Quo Warranto, the Defendant diſclaimed ſpectally, that is, 
the Diſclaimer in the Paper-1Book was ſo, and the Entry on the Roll 
was of a Diſclaimer general, and a Pear after this was amended, 
as the Court ſaid, at Common Law, being only Milpꝛiſton of the 
Clerk in copying the Paper-Book befoze him, which was right. 
r Sid. 244. Upon an Jnditment, the Ve. fa. was direted Vicecomitibus 
poſt 252, 306. Cantuar', and the Return was only by gne, there being in Truth but 
one Sheriff of Canterbury; and this was let right, by making an 
Entry on the Back that there was but one Sheriff, and this was ſaid 
to be an Amendment at Common Law, without the Help of any Sta- 
tute ; and likewiſe that it might well be by the Statute of 8 H. 6. 
which does not extend to Inkozmations at all, oz tf to any, not to 
Inkozmations at Common Law, as this is: So he concluded that 
this was amendable at Common Law, being in the King's Caſe ; oz 
if not fo2 that, pet that it might be by reaſon of Miſpziſion of the 
Ifchis Mig, Clerk in the ſame Term; 02 if neither, that it was within the Pur⸗ 


priſion be : view of 8 H. 6. c. 12. and not fozepziſed by the Eeception. 
orepriſed by 


_—_— Attorney General, ad idem. This is a Caſe of great Con- 
It imports to cexn, fo; if none of the Statutes of Amendments o2 Jeofails extend 
wno what is tg Cales of the Crown, certainly it impozteth much to know what is 
Crown-Cſ:s AMendable in Crown-Caſes by Common Law. The Pꝛeamble of 
I. Common 32 H. 8. c. 3. takes Notice of the Jnconvenience of having Judg⸗ 
ment ſtayed upon ſuch nice Exceptions; and he agreed, that Statute 
could not be thought to ertend to Crown-Cauſes, becauſe of the 

Wows Demandant and Tenant in the Statute ; but from that he 

inferred, that the Crown-Cauſes did not ſtand in Need of it; fo2 it 

would ſound very harſh fo2 the Subjecks Cauſes to be taken Care ok, 

and that the King's Caſe, in Matters of equal Miſchief, ſhould paſs 
unregarded, The Law gives great Puvileges and Pꝛerogatives ta 

Suits of the King, which the Subjet has not: Demurrer to Evt- 


dence 
4 


* 5 
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dence ſhall not be in the Cale of the Queen, without Content of ber 
Countel ; otherwiſe in Caſe of a Subjett.” Queen after 4 

Join d map watve it, and come to Iſſue. Vide 5 Co. Befoze Judg- 

ment in the Queens Caſe, no Diſcontinuance can vitlate. Hard. 504. C10. 347. 

Dilcontinuance not to be alledg'd befoze Judgment, fo2 till then, even “ 

in Cale of a Subject, it may be amended at the Pleaſure of the Court ; 

Secus after Judgment in another Term. 2 Cro. 211. Cant of Foxn 

in the King's Writ Hall be amended, otherwiſe in the Cale of a Sub: 

leck. 4 H. 6. 18. F. Am. pl. 22. Oꝛiginal at Common Law amend. Orgia . 

ble in the King's Caſe, but not in Caſe of Subjeg. 8 Co. 1360 Ca 
„And this is further manifeſt by every Day's Etpetience ; ko; the | 

Queen ſhall amend her Inkozmation befoze Jfſue join'd, and this ſhe 

map do even in Inkozmattons fo2 Perjury, which is a moſt infamous 

Crime; and this by common Right of the Crown at Common Law, 

and moze than a Subjet can do in his 4#ton. And ſuch Amendments 

as we pꝛels fo2 were always allowed, where it could not turn to the 

P2ejudice of the Party; but he agreed, amendment which would al- 

ter the Defence of the Party, oꝛ any Way turn to his Pꝛejudice, 

aught not ta be; and this is no luch, koz the Party had a right Day, 

on the Roll, and he did appear and took his Trial at that Day. 20H. 6. not to — 

18. Capias amendable in the King's Caſe, becatiſe no Pꝛejudice to dice P a 

the Party, but Exigent is not, becaufe he would be thereby pꝛejudic d, 


ns outlawed; bur this ſtands clear of all Exceptions of Pꝛeju⸗ 
Dice. mY 


Then as the Exception it ſelf: Though it may ſeem by the Award xe ,v@1uety 
on the Roll that the (Urit ought to bear Teſte the ſame Dap, pet there o<cclery to 
appears no Keaſon to make it abſolutely neceſſary it ſhould be ſo, 4 
there are no Authozities that the Law does require it. And by the D. y of Re- 
Reaſon of the Thing it ſeems it may be otherwile, fo2 the Ve. fa. is dcn of” fe. 
returnable all the 23d, and may be return d any Time that Dap, and 
the Court may ſit all that Day, and peradventure the Clerk has not 
Time enough after the Award to make out a Writ till the next Day, 
and if lo, they ought to Teſte it accoꝛding to the Truth the next Day. 

It ig true, there is Reaſon it ſhould be made out and teſted in a realon⸗ 
able Time akter, that the Jury might have Time to appear, and 
the Patty timeiy Notice to pꝛepare fo2 his Trial ; but not that it 
you be ablolutely neceſſary it ſhould be teſted on the Return of the 
Ve. Aa. F. N. B. 20, b. Br. Diſcontinuance 59. Upon TOrit ok Erroꝛ 
bꝛaught, ik the ISlaintiff does not align Erroz, and ſue out a Sci. fa. 
again the Dekendant, ad audiend. Errores, sf the ſame Term of 
which the Recopd' is, all is diſcontinued, not ſaid that he muſt do it 
at the Return of the tit. 22 Ed. 4 20. And all that is neceſſary 
at Return of the TUrit is, that the ſame Dap be given to the Jury 
and-JIarties; but not that the Pꝛoceſs againſt the Jury be teſted of 
that Day. Vide Br. Diſcont. of Proceſs 53. Hab. Corpora Juratorum 
ſhall have the lame Day that the Parties have, that is, it ſhall be con- 
tinued to that Day; but not that the Teſte muſt be of that Day. 
Now the Jury and Party are continued over to a Day certain by the 
Award on the Roll. and 
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'Tis neceſſi- And J don't know any Cale that makes it neceſſary that the Teſte 
ry in. an AP- ſhould be of the ſame Day with the Return of the firſt Writ, but 
Vid Cro. El. that of Yelv. 204. and in Cro. Jac. 283. It is in an Appeal which is 
433, 572: upon another Reaſon ; fo2 in an Appeal, if there be any mean Time 
between the Return of one Pꝛoceſs, and the Teſte of another, as in 
that Caſe there were ſeven Days, all the Pꝛoceſs is diſcontinued ; but 
wy that is upon a ſpecfal Reaſon, that of being in Appeal, where the Pꝛo⸗ 
ceedings have always been very ſtrick, and by the Common Law all 
Appeals were to be carried by freſh Purſutt ; and ſs it was till the 
Statute of Gloceſter, which gives them a Pear and a Day, within 
No Impar- Which it muſt be bzought, and in an Appeal he cannot impart ; and if 
— inAp- he does, it is a Diſcontinuance; and this is the only Authozity I can 
* find: But in Cro El. 572. where it is taken Notice of that the [20- 
ceſs boze Teſte the Day after the Return of the Ve fa“, and the Ex⸗ 
ception is taken to other Matter on the Recozd ; pet this was not 
mentioned as a Fault, oz amended. Beſides, the Courſe of the 
Crown-Office has gone ſometimes this TUay, and ſometimes another 

Map, and due Weight will be laid upon the Courſe of a Court. 
If this ought However, ik it be amiſs, it ought to be (et right, and that by the 
b Corte Courſe of the Common Law, without the Help of any Statute z fo? 
Common {it is the Miſpiiſion of the Clerk ok the Court, which in Striftnels is 
Law. the At of the Court in the ſame Term, and by-Conſequence within the 
Power of the Court ; and befides, the Crown without Ooubt has the 
Benefit of the Statute of Amendments in many Caſes, and great 
Authozities are ſo ; 14 Ed. 3. has no excluſive TUozds in it, and J ſee 
no Reaſon why it ſhould not extend to Crown-Caulcs, fo? there is 
nothing in the Statute that might lead to ſuch a Conſtrufton : Sta- 
tute of 32 H. 8. J agree does not extend to it fo2 the Reaſon bekoze 
mention'd ; but that of 16 & 17 Car. 2. is very general and extenſive, 
without any Thing in it to exclude Crown-C auſes ; and the general 
:Cro. 326. TUowds of the Statute of 36 Ed. 3. c. 15. f02 Entry of Pleas in La- 
ther genes tin, and Pleading in Engliſh, extends to Pleas of the Crown, ideo 
Mall not bind 2 pari: And my Lozd Hale, foz whoſe Opinion all P2ofefſos of the 
or bar the Law havea great Ueneration, was of Opinion in my Lod Fitz-Walter's 
Fg: ment Caſe Of a Quo Warranto, where the. Urit iſſued to Sheriffs, there 
in a Que Mar- being but one, That that Miſtake was amendable by the Statute of 
rento. 16 & 17 Car. 2. 2. It is true, it went off after upon another Point, viz. 
That it appear'd the Jury had thꝛown Dice fo2 their Aerdick; but upon 
ſeveral Motions, Hale abided by his Opinion, That it was amenda⸗ 
ble, x Sid. King v. Read, and 8 Co. Blackmore's Caſe thzoughout is, 
That all Caſes where the TUo2ds of the Statute are not between Party 
and Party, that general TUods will reach to Crown-Cauſes if they 
=_ be not excepted: And this is not excepted by the Statute of 8 H. 6. 
| the TUows whereof are as comprehenſive and erpzeſs as can be fo2 
Us; that Statute indeed does not extend to all Pleas of the Crown, 
as to Appeals, Indickments of Treaſon oz Felony, and Pꝛoceſs 
thereupon, becauſe they are exsepted by exp2eſs Moꝛds; but to all 

other it does. 


2 


Jn 


— — — 
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Jn Dyer 346, 347. an Jnfozmation is amended in a ſtronger Caſe Information 


than this: It was in an Jnfozmation Qui tam fo2 Uſury, and the 4] "paper 


Party bzought in by Subpœna, and appear d by Attoꝛney, and pleaded 874g. 
Not guilty; and this taken fo an Exception: And pet after Debate, 255 ”Y 


| Jud pro Quer' propter Stat de Jeof. as the Book ſays : And much of 
the common Courſe of this Court leems to be upon this Gꝛound and 
Reaſon, That Pleas of the Crown are amendable either by Common 
Law, oꝛ by the Statute, as the Pꝛadtice of amending Reco2ds removed 
bp Certiorari by the Roll below. 


But in this Cale, taking it fo2 granted that the Diſtringas ought Tutti, non 
to bear Teſte on the Return of the Ve' fa", That do we deſire to amend 2 defirea only 
Only a Letter oz Syllable, oz rather a Tittle ; fo2 the Date is in Latin 5 3 , 
Figures XXIIII. and to ſtrike out the laſt Stroke is what we deſire ; a 8 
Thing within the erpꝛels TWozds of 14 Ed. 3. in the Caſe of a Sub- tber co be 
jeck; and the Statute makes no Difference between that, and Caſes ok“ Cen. 
the Crown: And greater Amendments than this have been at the 
Common Law; and that of late Oays, 8 Co. 156. ſays, Without 
Doubt there were Amendments at Common Law: And we put it upon 
the other Side to ſhew, that there was any Diverſity between Crown- 

Cauſes and thoſe of Subjef, except it were that Crown-Cauſes were 
amended where Subjet's Cauſe could not be: And if they don't ſhew 

any ſuch Authozity, then all the Authozities fo2 Amendmenes in Civil 

Cauſes are a fortiori in criminal Cauſes : And Co. (abi ſupra) ſays, 

That at Common Law any Uariance in any Part of the Reco2d from 

the Oziginal, was amendable; fo the Judges may amend their own 
Judgment, as alſo any Part of the Recozd in the ſame Term, but vid. vent. 
Milpziſion of the Clerk in Pꝛocels was not amendable in another 32. io no- 
Term: So it was his Opinion, that it could be done any Time“ Term. 
the ſame Term ; but-he might go a little further, and ſay it might 

be any Time befoze Judgment; ko; all the old Books are ſo. Mow 

the Reaſon of that Rule extends to all criminal Cauſes as well as 

civil: It a Fine be ſet in Court the firſt Day of Term, by Common 

Law it may be mitigated 02 diſcharged any Time during the Term ; ro. 251 
Trin. 7 W. 3. the King v. Walcott : THrit of Erro2 to reverſe an At- V-or. 69. 
tainder of Treaſon, a neceſſary Part of the judgment being omitted, N = 
the Reverſal was actually pzonounced and enter'd on the Noll; but ak- bnd 
ter the Court finding that there were Pꝛecedents and Fozms of En- Cats, 125 
tries to the contrary, they ozdered the Judgment to be ſtruck out 

again the ſame Term, and to be put in the Paper to be argued; and 

the Pꝛoceſs ofthe Court, as well as their Judgment, is in the Beall 

of the Court all the ſame Term. 


Gn 4 


A ſecond Inſtance of this P2afice is, That all Milpziſions of the 4,,.,amerc 
Clerk of Aſize, 02 Juſtices of Peace, in certifying the Indiäment fn ofen Tadis- 
the Caption, maybe amended the ſame Term itcomes fn. 1 Saund. 200. . , "a 
Tf Indidment be vitious in the Caption, the Court by Common Law co, +: 
may amend it the ſame Term it comes in. 1 Sid. 259. the King v. Glo- 
ver. The Cozoner was ozdered to attend, and to amend an Jnquifi- 

tion return'd hither. Cro. Car. 276. Jnditment upon the Statute of 
H. 6. of Forcible Entries; it laid ** Inquiſition to have been Fon, 
n apu 
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apud S. coram A. & B. Juſticiar* Pacis in partibus præd'; and there 
being thꝛee Otviſions in the County, and thꝛee ſeveral Commiſſions 
fo: them, Exception was taken that it did not appear fo2 which of 
TOE! them A. and B. were Juſtices ; And this was held a fatal Exception; 
Certificate of but ruled, that if the Certificate of the Clerk of Allize were faulty 
by his Milpꝛiſion, they would amend it by the Roll below: Juſt, Jones; 
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ſize. 


Vide Jo. Samſon's Cale, 1 Roll. Abr. 196. Erro2 to reverſe an Jnditment of 
Ses Murder; the Certificate of the Clerk of Allze was wrong, fo2 want 
ok a Continuance; and one of the Judges would have it amended at 
Common Law, fo? the great Viſchief that would otherwiſe enſue ; but 
Juſt. Jones was againſt it, except the Ring did ſpectally deſire it. 


And per Holt, Ch. Juſt. That muſt be by ſpecial Mandate: But there 
two Judges were againſt Juſt. Jones fo2 its being amended. Pal. 480. 
Amendment of an Jiuditment, accoꝛding to a Pꝛecedent in Edward the 
Eſſoins a» 4&4th's Time; and that befoze the Statute of Amendments, civil and 
5 9 oo criminal Matters were amended, he quoted 4 Ed. 3. 9. b. Entry 
74-415- of Eſſoin amended. 5 Ed. 3. 25. Entry of Uoucher to Tarrantp 
amended. 3 Lev. 420. That the Recozd of a Judgment is in the 
Bzeaſt of the Court all the ſame Term, and all P2ocelſs till Judg⸗ 
Difring' ce. ment. 9 E. 4. 3. Bro. Amend. 46. Default of Pꝛoceſs amendable anp 
2 n Time bekoze Judgment. 7 H. 6. 27. After Iſſue joined, a Diſtringas, 
Law. and no Award of Tales on the Roll, and there being a Tales on the 
Back of the Writ, it was amended. Fitz. Amend. 32. Bro. Diſcon- 
tinuance 15. 13. Fitz. Am. 13, 65. g. 16, 17. 22 Ed. 3. 19. Bro. A- 
mend. 105. The Recowd was, that ſuch a one, Gentleman; and fn 
the Niſi prius Roll, Gentleman was omitted, and it was amended, 
and all by the Common Law. Cro. Car. 563. On the Ve' ix', S. 8. 
was return'd, and the Diſtringas was ſo, but the Pannel return'd was 
D. S. and that Aariance was moved in Arreſt of Judgment; but upon 
Examination, it was found to be only a Milpziſion of the Sheriff's 
Clerk, and therefoze amendable by Common Law, without the Aid 
of the Statute of H. 6. Fitz. Amendment 16, 17. Bro. Amend. 27, 
Treſpaſs to the Damage of 1001. the Recoꝛd of Niſi prius was 100 8. 
and Uerdit 1001. and this Miſtake amended as a Milpziſion of the 
Clerk; and there the Judge of Niſi prius had no moze Tarrant to try 
that Iſue than is in our Caſe, Bro. Amend. 26, 29. Fitz. Am. 16, 
54, 55. all at Common Law. 2 Ri. 3. 11. Br. Amend. 87. Things 
of the ſame Nature with this were amended at Common Law, and the 
Statute makes no Alteration againſt us, but where it is erp2eſly 
ſo. Bro. Amend. 22, 59. | 
e Av ano There are not in the Pear-Books many Jnſfances of criminal Pꝛo⸗ 
ments be in CEeDINgS, and that is a great Argument that theſe Miceties have not 
Informations crept into the Law in criminal Watters ; fo2 if they had, ſomething 
lr, ok them would be found: Then if there were Amendments at Com- 
mon Law, why ſhall there not be ſome in Inkozmations? There are 
Multitudes of Amendments of this Mature in civil Caſes. « Cro.1 44. 
is an Amend ment which could be at Common Law even in another 
Term, as is there held; and ſure it is in the Power of the Court to 


do Right to the Queen, as well as to the Subject; and he Oe. my 


— 


4 


1.5 EI 


*— 


Loꝛd Macclesfield's Caſe: Rule was to reverſe an Attainder ok High Amendment 
Treaſon about ſixtcen Years bekoꝛe upon TUrit of ETrroz, 398 upon 2 Rule 
try thereof, oꝛ any Recoꝛd made up, no Continuance o2 Aſſignment 1 
vl Erroꝛ ; and pet, to reberſe this Attainder, Leave wag given to make 

up the Recon now: And if this Help was given to a Subject, Why 

auld not the like be in the Queen's Cale? And there it was ſaid to ] 

be a Dekault in the Dfficer of the Court, and that was in ſome re: —4 td 
ſpeit the Dekault of the Court; therefoze he was ordered to da that fo: of he 
now, which then he ought to have done; ſo here it is to make your Clerk. 
'Dfficer do what he ought to have done befoze : And the Caſe of the 

Queen againſt the Carden of the Fleet, was much ſtronger than 
this ; fo2 there a Ve ta' upon Iſſue joined in Chancery, was return'd 
hither the 4th of February, and the Recozd it ſelf did not come in till 
the 7th-z and the Officer mark it to have come in on the very Day, 
on which it came in in Truth: And the Court oꝛdered the Matter of 

Fat to be examined, in oder, that if it ſhould appear that the Recon 

had come in on the 4th, it ſhould be ſet right; but if appearing not 
to have come in till the 7th, they could not amend it, being a Dif- 
continuance : But upon Writ of Erro? befoze the Lozds, that Judg- 
ment was reverſed to2 this Reaſon ; Foꝛ that the Clerk might have 
£nter'd it as of the 4th, though in Truth it came in after, - _ 


But Holt, Ch. Juſt. ſaid, That Matter was not ſet right in the 
King's Bench to this Day; fo? they look d upon it to be againſt their 
Duty as Judges, to enter a Recozd againſt Truth, 


- Laffly, The Attoꝛney General ſaid, That the making a Writ diffe- 
rent from the Roll, was only the Viſpaiſion of the Clerk: Vide Cro. 
El. 467. 1 Roll. Abr. 200. that Teſte out of Term, oꝛ on Sunday, ig 
the Fault of the Clerk. 


Broderick contra. And firſt, he took a Difference between Suit of Oigerence 
the King in civil Pzoſecution of his Right, and a Peofecution againſt . 
a Subject fo2 a Crime; in the firſt Cale he has greater Favour than Sf beg 
a Subjeck, in the other the ſtriiteft Micetp is to be kept to: And upon curion of kis 
this Difference he would diſtinguiſh the Caſes ok Quo Warranto's Right, Se. 
from the p2eſent Cale, as likewiſe that of Warden of the Fleet; fo2 

they are to be look d on as Pꝛolecutions fo2 the King's Civil Right. 


Ve agreed, there werg ſome Amendments. at Common Lam; but fatd., 
1 tl 


Tf there were Amen ments in all the Inſtances put by them, there 

would be little Ale of the Statute of Jeofails, 02 of Amendments : ccrn! 
He denied that any criminal Pꝛoceedings were amendable by the Sta- Proce-dings 
tute of H. 6. q 16 &-17 Car. and no Authozity of any ſuch amend⸗ e b, St.. 
ment is quoted except the Caſe of Dyer 346, 347. And 1 Ro. Rep. 447. cate, G. 
takes Notice of the Caſe in Dyer, and ſays, Jt was held not amenda⸗ | 
ble in 22 El. And 9.:Co. in the middle of Blackmore's Cale, ſays, That 

the Statute did not extend to criminal JMoceedings. 1 Cro. 312. that 

the Statute of'Jcotails does not extend ta Pleas of the Crown; „g 7 
and a wong Venue ts fatal in a Quo 3 Style 307. In — woe is fatal. 
| | 2n 2 | 


0 2 * 
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N fa' de m0. 


Informations 


not amended. 


Records by 
Certierari 
may be a- 
mended. 


upon the Statute of Inmates, a Diſtringas boꝛe Teſte out of Term; and 


it was not amended ; anda Ve' fa' de novo was awarded. Vid. 3 Keb. 
485. the Opinion of Hale ſo much relted on of the other Side; but 
in 1 Vent. 17, 35, Inkozmation fo2 Fozgery at Common Law, denied 
to be amended. Hard. 217. Jnfozmation upon the Statute of Naviga- 
tion, fo Impozting certain Spices of the G2owth of Aſia, Africa oz 
America, from Holland beyond the Seas. Exception taken, That it 
was not ſaid that Holland was not in Aſia, Africa oz America, and 
held fatal though after Uerdi# : Pe agreed, that Reco2ds, come He- 
ther by Certiorari, if variant from the Roll below, ſhall be amended by 
it: The Caſe of the TUrit directed to two Sheriffs when there was 
but one, was amended by having an Indoꝛſement made on the Back 
of the TUrit, that there was but one Sheriff in Fat; and it was an 
Amendment by the Common Law, accoꝛding to a Pꝛecedent in 5 H. 7. 
where a Crit was dire#ed Coronatoribus; 1 Keb. 900, 901. But it is 


If a Neceſſity lid, That there is no Neceſſity it ſhould be teſted on the Day of the 
chatPiſrin- Return of Ve? fa', but that is expꝛeſly againſt the Caſe in Yelverton 


ges ſhould be 
teſted on the 


befo2e put: This is not like the Caſe of Walcot, that was an Alte- 


Day of Re- Tatfon of the Judgment of the Court, which is not compleat till the 
turn of ef. Jaft Day of Term; noꝛ is it like my Loꝛd Macclesfield's Cale, fo2 


If Officer 
may alter 


what he had 


done. 


Arg. That 


doubtleſs the Court may ſupply loſt Recoꝛds, oꝛ put Things in the 
State they have been in befoze, o2 make their Officer do that which 
he ought to have done; but this is to alter what he has done: 
Vid. 3 Cro: 572. Ve fa' returnable at a Day different from Award of 
Court, and Trial thereupon, not amendable: Per Popham, 1 Roll. Abr. 
201. Yelv. 60. Inkozmation on a penal Statute, and the Ve' fa on 
the Roll awarded, was coram Nobis ubicunq ; and that Ve"fa'made 


out, was coram Nobis without moze 3 and Judgment ſtay d there- 


N Hat 
Holt, Ch. Juſt, The Caſe of the Warden of the Fleet was a ci. 


che 7efe of bil Action, and no criminal Pꝛoſecution; but meerly a civil Courſe 


this Writ is 
- not amenda- 

ble at Com- 
mon Law. 


4 


to entitle the King to an Dflice koꝛteited to bim. 
| Mountague having han Time given him to anſwer, argued it ſo⸗ 


lemnly : | 


ff. This Point as ft is of Concern to the Crown, ſo it is ot high 
Impoꝛtance to the Subjeck; fo2 it is to make a Pꝛecedent that will be 
leading in the like Caſes. Again, Aﬀtons Qui tam, which in ſome Re- 
ſpeds are between Subject and Subject, have been always ercepted out 
of the Statute of Jeofails ; ideo a fortiori, Aﬀtons of higher Ma⸗ 


That the Teſte of this CUrit is not amendable at Common Lam; 


IfError in though J agree many Amendments were at Common Law, no Autho- 
. the 7efe of rity has been quoted that Erro? in the Teſte of a TUrit was amend- 


Writ beſo 
amendable. 


able at Common Law: Coke in his 8th Rep. 156. b. 157. a. ſays, 
That Judges may amend their own Judgment in the ſame Term, oz 


- anp other Part of the Recow; but it does not from thence follow, 


neither does he ſay it, that they may amend Faults in Writs mer 
ou 


1 
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out of their Recozd to an Officer' in Pais, oꝛ Returns made by hi 
) m: 

And the Reaſon why they may amend their own Judgments and — 
tinuances, which are the only Inſtances given there, is, becauſe they 


are theit own pꝛoper Acts, which, as it is there ſaid by my Loꝛd Coke. Or the Ad of 
remain in their Breaſts in the lame Term; but the Ai topo un anocher in | 


| | of another in ur unc 
purſuance of their Award cannot be ſaid to be their Act, and a Crit the 3 of 
made out to an Dfficer cannot be ſaid to be in the Beaſt of the Court: c Court. 


Ik Entry of the Clerk of the Award of the Court had been different 

there might be ſome Colour to amend the Roll ; but this is not ſo; 

you will take Notice that the CUrit ought to be accozding to your 

Award, and that it is not ſo, is the Fault of the Officer, not of Court: 

And all their Authozities out of the Pear-Books are between Party 

and Party, and not like this: Mot within the Statute, the CU02DS Not within 
of 14 Ed. 3. are very large, and pet there is not one Authozity ok.. 14 Ed. 3. 
Amendment of Crown-Cauſes by that Statute: And Coke holds, in 

his 8th Rep. 57. b. that Statute did not extend to Pleas of the Crown z 

and this he fays generally, without ſaying that it is becauſe they are 
ercepted, as he ſays, upon the Statute of H. 6. in that Caſe ; and 

this Statute of 14 Ed. 3. has no Exception; and yet by the Opi⸗ 

nion of that Book, the TUods of it do not compzehend Pleas of 

the Crown: And what can be the Reaſon that the general CTloꝛds of 

this Statute do not extend to Pleas of the Crown, as it has been 


acquieſced unto ever ſince, but the great Jndulgence that is given to 
the Subject in criminal Matters? 
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Object. The Crown's not being relieved by the Statute, is a Sign je... 05.1, 
it did not want it; Hard. 504. 2 Cro. 211. that there can be no Dif: Crown warir- 
continuance in Crown-Caules till Judgment, thoſe Caſes extend only r 
to what we agree, that ads of the Court are in their Beaſt bekoꝛe . 

Judgment; and ſo is 3 Lev. 430. and Coke's Note, That the Sta- 
tute did not extend to Pleas of the Crown, would be tmpertinent if 

that were ſo that they did not need it. 4 1 7 12155 

2s to the Statute of 8 H. 6. which has an Exception of Appeals, 

of Jnditments ok Treaſon and Felony, and Outlawzy on the ſame ; 

from whence it is ſfrongly urged, that it extends to our Cale, becauſe | 
it is not ercepted, | = et0gtoy0 42 aca — 
J -anſwer, 1ſt. That the Mods of it are not moze compꝛehenſive 4s to Set. 
than thole of 14 Ed. 3, that of H. 6. is all Miſpꝛiſion ok Clerk in Writ, Mig be 
the other is all Milpꝛiſion in Procels, ſa they are co-ertenſive : And Clcik io 
the Exception, we ſay, is only ex abundant cautela of ſome ſcrupy- Writ, ce. 
loiis* Law maker, oz but mention'd fo2 Juſtances to ſhew they meant 
not it ſhould extend to Pleas of the Crown. Manp Eſtates Tail are 
not mentioned in the Particulars inſtanced by the Statute De Donis; 
and ſo are many Offices not within the Enumeration ok Particulars 
in the Statute of Ed. 6. againſt ſelling of Offices: So ſince the Pꝛo⸗ 
ceedings of all the Time, ever ſince the making of theſe, have gone 
againſt the Notion of Amending of Crown⸗Caules, it will be hard 
to begin now. | 
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Thar this And this Uariance of the Roll from the Teſte cannot be thought 
Mi the Slip of the Clerk. Indeed if the Day certain of which the Writ 
bur ehe Ne. Ought to bear Teſte were entered on the Roll, then it might be a 
ſcience of Miſpaiſion of the Clerk not to imitate what was ſet befoze him; but 
10d dot that being not fo, it was the Neſcience of the Clerk, that he did not 
mendable. know, but it would do well to have it teſted at any ſublequent Time; 

and Faults thꝛough Meſcience of the Clerk are not amendable. and 
Amendments here would quite alter the Crit, and make it quite an- 
other CUrit, as much as the 24th differs from the 23D, and that 
ſuch Amendment would be like the Alteration made by Juſtice In- 
gram, whereof Mention is made fn 2 Ro. 3. 10. a. fo2 which he was 
fined 800 Marks. But per Cur. That Alteration was made extrajudi⸗ 
cially and clandeſtinely, and that made the Crime of it. And he re- 
lied on Gage's Caſe in Co. Ent. and in More and Child verſus Harvey. 
Mich. 11 W. 3. where, On a Sci. fa. upon a Recozd out of Chan- 
cery, Iſſue was join'd, and a Niſi prins was on the very Day of the 
Return of the Crit. But per Cur. That could not be ſet right, be- 
cauſe the Trial was actually had befoze the Return of the TUrit. 
And he quoted the Opinion of Noy, in Cro. Car. 144. that none of 


the Statutes extended to the King's Cale. 


Alocatur in Parker, of the ſame Side. As to Recowds removed hither by Cer- 
CE _ tiorari the ſame Term they come in, to have them amended, the Truth 
mov Kere Ig lo; fo when a Recoꝛd is removed hither by Certiorari, by Jntend- 
the Term is ment of Law the very Recozd is bzought hither ; but if it appear ta 
Day sons the Court not to be rightly entered, they will do it, becauſe all the 
Term it is fn their Beaſt : But it is not like Writs iſſuing out 
and coming in the fame Term, fo? there it is otherwiſe; fo2 as ta 
Recows coming by Certiorari, the Term is but one Day, and the 
Court are not abſolutely poſleſs'd of it till that Dap be out; but as 

to Writs, the Term has ſeveral Returns and Days in it. 
And here the Fat was, That the Writ was really made out at a 
Day after the 23d, and teſted accoꝛding to the Truth on that Day; 
and to make it teſted againſt this, would be to go againſt the Truth. 
wiz 09 And we lay, That the Writ ought in Law to appear to have been 
to be made made out in Præſentia Partium J and the Command. of the Court 18 
out ee Hot by the Entry on the Roll, but by the TUrit. IT indeed it had 
, been made out at a Day after, and teſted of the Return of Ven. it 
would have been intended to have been well, and made out of: the 


Time it bears Teſte. | i kat 2 345 
And he laid, The Difference in Crown-Cauſes was between Quit 
ko the King's Civil Right, which is favoured, and Criminal Pꝛoſe⸗ 
| cutions, which are ſtricti Juris. ms | 

Difference in And he took another Diverſity, In Point of Amendment of-TUrits 
Point of A- gn which nothing is done, and Kurits executed: As ff on a Capias 


ln. -— 


250, 


ef Wie. © nothing be done, but Non eſt inventus returned, that may be amended, 
86 when if the Party were taken upon it, it would be otherwiſe. —- 
cndable. And fo2 this Diverſity, he relied on the Opinion of Popham, in 
3 Cro. $572. A Ve. fa, was rightly awarded, and made out (through 
Miſtake) wꝛong: Per Popham, If a Trial had been upon it, it ſhould 


3 


amendable. 


not 


— een 
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not be amended. Vide 34 H. 6. 2 Br. Am. pl. 10. 3. Juto; retutned 
upon a Habeas Corpora different from Ve. fa. and not amended. 
And there is another Diverſity where the thing is really done well; 
and if the Ve. fa. be of one Perſon, and he is reallyſwo2n, but by ano- 


ther Name, this was amended, Vide 28 H. 6. 3. 2 Sid. 12. Palm. 
490. 1 Ro. Ab. 196. 


= Serjeant Powys, by Way of Replication. As to Diverſity between lf chis Sip! 
the King's civil Right and criminal Pꝛolecution, they quote no Place b. << 
where 1t is taken; and ik the King has that great Favour in the Pꝛo⸗ to the Offen⸗ 
ſecution of his civil Right, koꝛ that it concerns the Revenues of the 4" 
Crown, in which the Publick have an Interſt, a fortiori it ought to 

be in Pꝛolecutions fo2 Crimes which is fo2 the Adminiſtration of Ju- 

ſtice, and in which the Subject, viz. the Publick, have the higheſt Con- 

cern that they ſhould not go unpuniſh d, eſpectally where the Offen- 
* loſes no legal Advantage, oz receives any real Pꝛejudice by 

2. It is admitted, that all ads of the Court, even the higheſt and 

molt tranſcendent, are amendable in the ſame Term; a fortiori then 

ſhould the Slip of a Clerk in purſuing the Tarrant of the Court be 

— too, that likewiſe being a Matter no Way pꝛejudicial to the Df- 

ender. 

3, Jfa Urit oziginal, when a Fault is diſcovered therein, Call 

be ſent into Chancery, to have this Miſfake of a Clerk there amen⸗ 

ded by that Court; Why ſhall not this Court in like Manner amend 
the Miſtake of their Clerk in a TUrit iſſuing out here: 

Then great Endeavours have been uſed to exclude this Caſe out of... g, oe 
the Benefit of the two Ads of Parliament, fo2 that the general No: p.rliament 
tion has been, that thoſe Statutes did not extend to criminal Cauſes exclude chis 
02 Pꝛoceedings: But ſure the Opinion of my Low Vaughan in his e. 
Caſe of collateral Warranty is very reaſonable, That ancient In- 
terpꝛetations ought to be followed; but that, on the other Hand, a | 
Thouſand Reſolutions againſt the expzeſs Moꝛds of an Ad of Par- via Jö. 
liament ought not to p2evail. And the Mozds of the Statute of 423, 4*+ 


H. 6. are very expꝛeſüve and general. Al &c. And the Exception 
very particular. 


Attorney General. Sute the Oiverſity between civil and crimt: Arg. Per 4. 
nal Pꝛolecution of the Crown, as to the Point of legal Favour, 18 
very groundleſs ; fo2 we all know, that by the Common Law a Cri- 
minal was not to have a Copy of his Indicment, o2 Counſel to plead 
foꝛ him, which is now remedied in Cale of Treaſon; and befoze, and 
even now in all Caſes of Felony, the Dekendant has no other Op⸗ 
poztunity of defending himſelf but merely upon the Fat, Guilty oz 
Not guilty, ; 3 : 

It fs odd to ſay, that if the Roll on the Award had been wong, it 
might be amended as the At of the Court; and that the Slip of 
the Clerk in Purſuance of the Award of the Court which ts right, 
{all not be amended ; that is, that when there is nothing to amend 


by; 
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by, it ſhall be amended, and not when there is a good Foundatton 
to amend by. | 
It is not true to ſay, that there is no moze Reaſon to bind Pleas 
of the Crown within the Statute of 8 H. 6. than within that of 
14 Ed. 3. fo2 that 14 Ed. 3. has the Mod Party in it, which may 
have been the Reaſon why it has not been conſtrued to extend to Crown- 
Cauſes; but there is no ſuch Wow in the Statute of H. 6. and Co. 
ſeems ſtrongly of this Opinion in Blackmore's Caſe, foz he lays ge- 
nerally, That 14 Ed. 4. does not extend to Crown-Caules ; but when 
he talks of that of H. 6. he ſays, That Statute extends not to 
Crown-Cauſes : Thy ? Becaule they are ercepted. bros np 
' tfehis a. But it is objef#ed, That we contend againſt the current Opinion in 
mendment All Ages, and we agree it was generally taken ſo, tho' no direck au- 
dy Ann thozity be in the Caſe ; and there are not many Authozities expꝛels, 
all Ages. And ſuch general received Opinion upon a Matter never folemnly 
adjudged, is of no great TUeight ; fo2 it was a Common Opinton 
ever ſince the making of the Statute 32. concerning Actions by A(- 
Q orat- 29. ſignees of a Reverſion, that it did not extend to an Aﬀgnee of a Co- 
Scl ppholder. and though there be a Caſe in Yelv. agreeable to that Opt- 
of Frauds. mon, pet about 12 Pears ago, when it came thꝛoughly to be conft- 
Poſt. 231. dered, it was held, That that Statute did extend to Coppholds. 
Some Opinions ſudden, and paſſing ſub Silentio, ought not to be of 
any great Confideration. | N 
J do agree this is a Caſe of great Confequence; But what is the 
Conſequence? Mhether an Offender ſhould go unpunich d: And ſure 
+ Criminals are not the Favourites of the Law. There is indeed Fa⸗ 
bour where Life is in Queſtion, but none in cafe of inkerioꝛ Offences ; 
and it is moze fo2 the Honour of Juſtice and Law that Criminafs 
ſhould de puniſhed, than eſcape upon ſuch Miceties: But however, all 
this muſt ſtand upon the Law, and every Body is to have Juſtice. 
Againſt a 2g to 21 Cro. 211. whete it is obiter ſaid, That the Statute of 
«ao» Rule Teofatls ſhall not extend to Crown except it be expzefly named, that 
is, direfly againſt a known and true Rule of Law, upon Conſtrucktion 
that general TUo2ds of an Aq of Parliament fo2 Furtherance of Ju- 
ſtice, 02 Suppzelling of TUrong, ſhall bind the King. And in the 
Cale in Style 304. Suit upon the Statute of Inmates, and a Di- 
ſtringas teſted on Sunday, and the Queſtion, Thether it was amenda- 
ble by 18 El. oz 21 Jac. 1? And held not; but no Mentton was made of 
8 H. 6. And Yel. 60. was an Inkozmation upon a penal Statute, and 
the Rule was of a ſudden, Let Judgment ſtay; but that is not fo be 
underſfood as a final Determination; and beſides that is excepted by 
the ſubſequent Statutes. | | 
If this be And to ſay that this is no Miſpꝛiſion, but Fo2getfulnels, which is 
Mpriion o Meltience, Quia omnis Scientia eſt Reminiſcentia, ideo omnis Ignoran- 
tia eſt Oblivio: Te ſay, That all Ocfet through Want of due Care 
02 Diligence is a MWilpziſion, and lo is 8 Co. 160. b. It a Clerk im- 
bezils the Reco2d voluntarily, o2 ſuffers to b: defaced by Accidents, 
though TUant of Care, it is a Milpziſion. And the Amendment in 
Sid. by Suggeſtion on the Roll of a Fat otherwiſe out of their 1780 
3 [ce 
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tice, is much moꝛe than we deſire here: 


* And a Quo Warranto is Nai Sb 
a civil Pꝛoſecution foz Ouſter of the Fr 05 arranto is not Rev en. 


ULELU anchiſe ; fo2 ſuppoſe the De- 
fendant diſclaim in the Franchiſe, yet he muſt further. andwer 5 


Alurpation; and if it be found againſt him, he ſhall be fined. 


Holt, Ch. Juſt. The Caſe of Sherrot and Talbot does not C.J. 2s to 
to this Cale; That was an Amendmenfo2 the Subjet and 18 civil . . 
Caſe, And ſure if in a Quo Warranto a Subjet makes a limited“ kee. 

Dilclaimer, and the Clerk enters it a general Dane, this ought to * 
amended : And on the other Side, if an Oziginal Indi#ment be right, 

und the Clerk enters it wong on the Plea⸗Roll, it ſhall be amended : 

And Harris s Cale is a very ſhzewd Cale; in capital Matters there 

never is a compleat Iſſue join'd, but de hoc Ponit ſe ſuper Patriam, 

but in other criminal Caſes it is otherwiſe ; and the Caſe of Sir 

John Curſon, is a ſtrong Caſe too: Indeed, this is a Caſe of . 
Conſequence ; and it has been the general receivd Opinion, that the * 
Statutes of Jeofails, oz Amendments, did not extend to Plieas of the Cie ofgre:c 
Crown, and great Regard is to be had to that; and it is true, at Co tauu c. 
the Judgment of the Caſe in Style 304. no Mention was made of the 

Statute of H. 6. and that is rather an Argument it was cleatly con- 

ceived it would not Help them, than that it was not thought ot; fo? 

there were very learned Men then at the Bar: And the Reaſo! of the are 250. 
late Judgment in Cale of Aﬀton bꝛaught by Aſſignee of a Coppholder,  %* 
was founded upon the Rule taken in 2 Co. --- That general CTloꝛds Ce older. 
of At of Parliament ſhaft extend to Topyhold Eſtate, where it is fo2 
the Benefit ok the Tenant, and not to the Pꝛejudice of the Lo. 


The Court having taken Time to conſider till the laſt Day of this 
Term, now the Attozney General p:efſing fo2 their Reſolution, they 
argued ſeriatim thus: After they all declared they could wiſh fo2 lon⸗ 
ger Time, not that they were unſettled in their Opinions, but to di⸗ 

neſt and methodize their Reaſons to greater Satiskactton. 


Gould, Juſt. J hold it amendable at Common Law; fo? otherwiſe, arg. p:- Gd 
what mean all the amendments in Indickments and Inkozmations quao- 1 
ted by Mꝛ. Attoꝛney? Fo? the Purpole, that of 2 Bulſt. 35. and the by che Cem- 
Caſe there quoted by one of the Tudges: Two were indicked fo2 Fe- mon Law. 
lony, and found guilty: The Judge that tried them, found the Judif- 
ment was in the ſingular Number, and therekoze ſtapß'd Judgment; 
and after upon Conſideration, by the Opinton of the ten Judges, it 
was amended, and the Men hanged; and, J lay, that muſt have been 
by the Common Law; Vid. Raymond 440. And I take it, that Faults 
that do not alter the Iſſue 02 Trial, may be amended ; and he relied 
on Sir John Curſon's Caſe in 2 Cro. and Godfrey's Cale in Sid. and 
Sherrot and Talbot's Caſe : And indeed, ik it were not fo2 Bradley and 
Bankes's Caſe, J ſhould think it well enough, and a good Conttinu⸗ 
ance ; fo? the 23d all Day the Ocfendant may be in Court, and the 
very firſt Minute of the 24th here is Pꝛocels iſſues out ; andthe Cale 
of Bradley v. Bankes, As it is in Cro. Jac. does not at all contradif 
this Dpinion. 

© 0 Powys 


* * ** — 
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T. ys accord. Powys accord. 1. This is an Inkoꝛmation perfectly at Common 
ebene rhe Law, and not upon any Penal Statute : It has obtained, That the 
tion. Statute of Jeofails extends not to any Crown Caſes, becauſe they 
have an Erception of all Indickments and Inkozmations upon Penal 
Statutes ; and it is a common Motion, That no Crown Matters ſhall 
be amended by any Statute of Amendments; but it ſeems very odd 
Purview of [0 Make luch Interpꝛetation upon, the-Statute of H. 6. fo2 the Pur⸗ 
Stat. II. 6.is View of that Statute is as expzeſs and general as can be; and the 
expreſs, c. Exception but particular; therefoze to extend it to Things of infert- 
our Mature, is very wonderful to me: In the Low Bridgwater's 
Caſe, my Lozd Hale thought the Statute of 8 H. 6. was not to be ſo 
reſtrained; but the Exception was an excellent Key to open the Mean⸗ 
ing of it, that is, to amend whatever comes within the 'of Opin of 


the Purview, and is not ercepted by it : And he was of Ppinion, 

That Crown-Cauſes did want, and in many Caſes ought, to have the 

Help of the Statute of Amendments and Jeofails ; but the reſt did 

Opinions jncline againſt him: And my Loꝛd Coke ſaying, That 8 H. 6. extends 
vpe Told not to Jnfounations in Crown-Cauſes,becauſethey are excepted,and we 
cete's Saying. finding upon Peruſal of the Statute that they are not excepted, make 
the Keaſon run quite another Tay; and J believe ſuch Opinions as 

are againſt me, have been conceived upon the Credit of that Saying 

of Coke, without any further Examination; and though the King be 

not named within the Purview, yet his being named within the Ex⸗ 

ception, ſhows the Law-makers underſtood that without the Excep⸗ 

tion it would extend even to all Crown-Caules ; however, in regard 

to the Opinions againſt me upon the Statute, J do not go upon the 

Statute, but hold it amendable at Common Law. And much J think 

map be ſaid upon the Reaſon of the Thing, that it is very well as it 

is; the Return is on the 23d, and ſo is the Award, and the TUrit 

iſſues on the 24th ; ſo that there is no Jnterval of Time o2 Chaſm 

If here there between the one and the other, but the Pinute the one leaves it, the 
EY L- — other takes it up : The Wows of the Award are, Præceptum eſt quod 
G. Diſtringat'; and that regards Futurity, and cannot be on the 23d, be⸗ 
cauſe that would be to diſtrain them bekoze any Default in them; fo? 

they have all the 23d to appear, and the next Day without Jnterrups 

tion continues the Pꝛoceſs. As to the Caſe of Bradley verſus Banks, 

as it is in 2 Cro. it does not contradiit this Opinion, but ſeems rather 

to favour it; fo2 there Notice is only taken of the Gap between the 

Teſte of a Capias, and the Return of the Oziginal in Appeal, which 

was ſeven oꝛ eight Days: And though Yelv. ſays further, That the 

Exigent boze Teſte the Day after the Return of the Capias, which 

was ill; pet Cro. taking Notice only of the great Diſtance of Time 

between the Return of the D2iginal and the Teſte of the Capias, ſeems 

as if he had conceived that the Court had grounded their Opinion 

upon that: But that this is amendable at Common Law, and ſure 

That there there are much bolder Amendments even in capital Matters; and we 
4 4 are to conſider that this is but the Miſpziſion of the Clerk in ÞP2oceſs, 
mendments And that in an Dffence ok an inkeriour Mature; and if there have 
1 been greater Amendments in Capitals, J think this map be well 
Information amended: Vid. 1 Sid. 243, 66. 1 Keb. 191, 215. fo; c Law 
T mend⸗ 
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Amendments in Inkozmation fo2 Perjury. the Ve? fa was f. S. with: 
out Addition, and by Conſequence muſt be J. S. Senioz, Hl Billig. 
gas J. S. Junto2, quite another Perſon, and amended ; 2 Bul. 35. Pal. 
480. that this is Miſpꝛiſion of Clerk, 1 Roll. Abr. 201. Cro. El. web 
So this being an Jnfozmation at Common Law, and there being A- 
mendments at Common Law, and this being Biſpziſion of the Clerk, 
the Award of Court being right, J hold it ought to be amended, 


Powell contra. This is a Caſe of great Conſequence: And the. 
firſt Queſtton is, Whether this be a Fault at all ; F poopie 
2. If it be, Whether it be amendable at Common Law, 02 by the mende 
two Statutes of Amendments of 14 Ed. 3. 028 H 6. fo2 the other 
Statutes are of Jeotails, and not of Amendments > 


This is a Diſcontinuance at Common Law; koz all Pꝛoceſſes 74. ic ;; 
mull be continued from the very Time of the Award of the Court, * diſconcinv. 
and the Authozity of the Caſe of Bradley and Banks, and Reaſon of ** e 
it is (o; and the Reaſon is, becauſe it is a Diſcontinuance, and not co p: cet co 
becauſe it is an Appeal, in which there muſt be freſh Purſuit, as ther Ju'y- 
Judges ſaid; but it muſt be becanſe it is a Diſcontintance in all Ta⸗ 
ſes at Common Law, a fortiori it will be ſo in Appeal in which freſh 
Purſuit is required, and the Saying of the Judges is ſo to be under⸗ 
ſtood ; it is true, the Roll is rightly continued, but the P2oceſs to 
the Jury is diſcontinited ; 21 Ed. 4. 20. Defendant at the Day was 
eſſoin'd to Quinden. Paſch. there muſt be an idem Dies to the other; 
but that could not be given to the Jury, but they muff be continued 
by Hab' Corp”, and that on the very Return of the Ve? fa' ; and this 
Cale is not right in Bro. It is true, ſince the Statute of Jeofails, 
theſe Things have not been kept up to; but at Common Law there 
- muſt be a Chain of Pꝛoceſs againſt the Jury, as well as in cale ot other 74... mug 
Continuances: And to ſay, that the 24th is a Continuance of the 23d, b- Chain of 
is what J cannot fo2 my Life compꝛehend, no moꝛe than the 26th can Proceſs, 

Then if it can be amended by 8 H. 6, the Noꝛds whereof are very 
general, and the Exception of few Particulars of the higheſt Nature, 
and upon full Conſideration, I think it cannot; fo2 J cannot imagine 
that all the Judges and Sages of the Law ever fince, would rather 
in Caſes of this Kind rely upon the Common Law, than upon this 
Statute, except they had taken it clearly that the Statute did not 
reach to it; and the Reaſon of that ſeems to be from the Statute of 
14 Ed. 3. the Mozds whereof are general, but mention the TUo2d -4 Fd. ; 
Party which was a good Reaſon to exclude the Ring : And of that 
Opinion is Coke in Blakamore's Caſe, viz. That the Statute ex- 
tends not to Pleas of the Crown: It is true, the Statute of Ed. 3. 
extended only to Pꝛoceſs out of the Roll ; that is, TUrits that il⸗ 
ſug out of the Reco2d, and not to Pꝛoceedings in the Roll if, ſelf; 
and koz that 8 H. 6. was made to enlarge the Remedy of 14 Ed. 3.5 
to Pꝛoceſs in the Plea-Roll, &c. Thich Statute in my Opinion be: 
ing made in Jnlargement of 14 Ed. 3. but not as to the Parties that 
ſhall receive the Remedy, but fo IA Matters maze that wy”? | 

| 2 


ads | 5 
Y 


Term. S. Mich. 3 Annæ, in B. R. 


ſhall extend: And the WMozds [Challenge of Party] in 14 Ed. 3. 
ſhall explain 8 H. 6. and it is no new Thing koz one Law to be con- 
ſtrued in Purſuance and Imitation of a fozmer Law: And thus J hold 
os the Exception ot 8 H. 6. is ex abundanti cautela; and that without, 
If Se be no Plea of the Crown had been within that Starute ; and that Rea. 
te do with [ON which reach the Statute of Jeofails, which have, J own, nothing 
chis Matter. to do with this Matter, the firſt of them is that of 32 H. 3. The 
Mozs are, between Party and Party; and ſoon after they would 
not extend it to Pꝛoceedings between Demandant and Gouchee, be⸗ 
cauſe the Uouchee is not an oztginal Party: The Exception of the 
ſubſequent Statute docs not extend to Inkozmations at Common 
Law: And my Lozd Hale in my Lozd Bridgwater's Caſe held, That 
ſuch Jnfozmations were within the Purview ; but J never knew any 
pꝛincipal Judgment of that Kind; and J rather think that the firſt - 
Statute of Joefails extending only to Party and Party, ſhall in- 
terpꝛet all the reſt to be ſoo too: And lo it was upon the Statute re⸗ 
lating to Leaſes by Biſhops, and Eccleſiaſtical Perſons ; fo2 they 
are a Chain ok Law relating to the ſame Matter. 
The Fault is This is a Fault in the Teſte of a TUrit ; the Teſte of an Oziginal 
Jude Is lo material, that it is not amendable, and that was Gage's Cale: 
Wrir, G. And lately in a Caſe in the Houſe of Lows, between the Lows Pem- 
broke and Jerſey, the ſame was held by all the Judges; but this is the 
Teſte of a Judicial CUrit. Jt has been doubted in Cro. El. 820. whe: 
ther the Teſte of a Ve' fa' oz Diſtringas were amendable, and a Dif- 
ference taken by the Court between a Teſte, and Return of thoſe 
CUrits ; fo2 there being no Day named in the Award of the Court 
fo2 the Teſte, and there being always a Day certain fo2 the Return, 
That tbe the Qartance of the Teſte was held the Neſctence of the Clerk, and 
—_— doch therefo2e not amendable : But notwithſtanding, ſince, they have 
Purpoſe, and umended Teſtes as out of Term, after the Return, oz on Sundays; 
in a criminel hut this TUrit here is good in itſelf, though not to this Purpole: 
1 And yet J think if it were in a civil Cauſe, it ſhould be amended by 
dez the Award on the Roll, eſpecially the Clerk having declared to us 
oſt 286,310 pon Examination, that it was the Writ he intended in Purſuance 
ok the Roll; And there be Authozities to amend the TUrit even when 
it is a good Crit, but not to the Purpoſe, to adapt it to the Mat⸗ 
ter, Yelv. 64. So though this be not in it ſelf a naughty TUrit, yet if 
upon Examination of the Clerk it appear d thzough Miſtake in him not 

to be ad idem, we would amend it by 8 H. 6. in a civil Matter. 
When the But whether this be amendable at Common Law? There were 
8 is Amendments at Common Law: It it be called an Amendment. that 
Reco: the Court could alter their Judgments the ſame Term, though the 
Recozd of it were made up; but there though it be enter'd on the 
Voll, pet the Roll in the fame Term is not the Reco, but it re- 
Digerenee e mains in the Bzeaſt of the Judges: But in another Term the Plea⸗ 
Procef.inthe Roll is the Recoꝛd; and my Loꝛd Coke ſays, that Biſtake of Clerk 
Roll, and pro. ti Pꝛoceſs thall not be amended in another Term: But J think that 
cn of muſt be iinderſtood of Pꝛocels in the Roll, and not of Pꝛocelſs iſſuing 
but ok the Boll: As the Caſe of 29 H. 6. Award was with a Diſtrin- 
gas, and an Octo Tales, and the Entry of a Diſtringas generally; = 
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all this being in the ſame Term, the Court ſatd, This is a Miſtake 
of the Clerks ; fo2 we remember'd that we have awarded a Diſtrin- 
gas with an Octo Tales, and o2dered an Amendment; but the Baking 
out a Pꝛoceſs out of the Roll is otherwiſe, fo2 it never was otherwiſe 

in the Beaſt of the Court, than that they awarded it; and the 
Clerks w2ong putſuing their Award in making out a CUrit with an 
ill Teſte, though in the lame Cerm, is not amendable; no2 do J find . 
any Cale at Common Law where the Amendments were ok Wiſtakes mendable, oc 
of Clerk in Jiſuing of Pzoceſs, but their Yiſtakes in Entring the e 
Ats of the Court, oꝛ of the Court in Entering Continuances may 
be amended the ſame Term, oz at any Time after; and ſo is the Cale 


of Chambers and More now in Levinz. 3 Lev. 430% 


And as to Amendments of criminal Matters at Common Law, 
I cannot agree with many of them, as Harris's Caſe fo? one; ſo of the 
Caſe in Palmer, Plomb's Caſe, where they ſupplied ad Com meum fn 
an Outlawzp, fo2 we every Dap reverſe Dutlawzies fo2 that Fault; 
and the Caſe cited by Yelv. in Bulſtrode is ſo ſho2tlp put, that it does 
not appear in what the ſingulat J2umber was put fo2 the Plural; 
but if it were in a material Part of the Indickment, it were hard to 
amend it: And as to the Caſe of Sir John Curſon, it may be well; 
fo2 the Iſſue there was well enter'd in a Oocket, but ill on the Plea- 
Roll, and no moze than a Miſtake of Entring the Plea-Roll accod+ 
ing to the Docket, which did warrant a right Jſſue: And as to the 


Cale of the King v. Reed, as it is in Keble, the Court were of diffe- 


rent Opinions about it: Ve fa' was againſt 24, whereof J. S. was one, 
and a Diſtringas of J. S. Juntoz, and the Cauſe tried by 12, of which 

S. was not one: And Kelynge laid, Jt was amendable + Another 

ould have it only an Explication of the Ven' ; and another held it | 
amendable by the Statute of Jeofails, becauſe not within the Ex-xe wbt is 
ception ; but J don't find any Judgment that it was amended ; but mende ble in 
at laſt it was looked upon to be no Dilcontinuance: And he agreed, {Cuts ac 
whatever was amendable in civil Caſes at Common Law, would be will b- in 
ſo in ctiminal Matter, but that this would not be amended in civil zr,“ 
Caſes at Common Law; ideo not here. 


Holt acc. It is not amendable : 1. This is an Omiſllon in ac ri 
Point material, viz. in the Teſte, which by Law ſhould have been the nor mende 
23d, and not the 24th, fo2 the 23d is the Day the Defendant has in 
Court upon the Ve' fa'; and therekoze the tit giving further Day, 


ſhould have iſſued on that Day. 


Object. There is no Interval between the 24th and —_—.... 
Anſw. Ik one is to appear on the 22d, and does appear, and re 1. is a Wric 
ccives no Direfion that Day from the Court when he ſhould come »»rd-d be- 


1 ; | f in hind the 
again, upon the Expiration of the 23d he is out of Court; Shallp,..+;3.c, 


- 


you then give him a Day behind his Back? Here indeed he has as: 

Dap on the Roll, but the CUrit againſt the Jury iſſues at a Day af- 

ter, when the Party and they are out of Court; fo it is a TUrit 

awarded behind the Party's Back, änd without Warrant of the 

Court; fo2 the Marrant of the Court is Die Lunz poſt Tres mY ; 
4 
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and then a Pꝛecept is awarded to the Sheriff to diſtrain, and this 

Pꝛecept iſſues on the next Day ; and is this warranted by the Roll ? 
Vide 1 Cro. No ſure; therefoze being another TUrit than what the Court has 
1 3. awarded, it is no Authozity to diſtrain the Jury, and then they had 
is another none to try the Cauſe ; fo2 here is a material Uariance between the 
Wit than TUrit awarded, and that by which the Jury were diſtrained ; the one 
wbarche | is the 23d, the other on the 24th, and the Day ok the Writ is al- 
ed. ways the Day of its Teſte in Judgment of Law ; and he quoted the 
| Cale of Owen v. Baily, 17 Car 2. One recovered Damages in Tro- 
ver, the Defendant after ſold his Goods bona fide ; the Plaintiff 
takes out a Fi' fa teſted the firſt Day of Trinity Term, which was be⸗ 
foze the Sale, but taken out after ; and held, that the Goods in the 

Hands of Uendee were bound by it; And by this Amendment, we 
would make this quite another Writ ; fo2 a TUrit iſſuing the 24th, 
The Statute Cannot be the Crit awarded the 23d. Suppoſe this were now imme⸗ 
mend bay, Dfately after the Statute of H. 6. and befoze any Statute of Jeofails, 
and not to CUbp ſhould this be amended? Jt is a good TUrit in it ſelf, and the 
Write! Meaning of that Statute was to amend. bad Writs, and not to alter 
Ante 263, à good lrit, ſo as to adapt it to a particular Purpoſe : Now ta 
284. make this a good Trial, you would have us alter this TUrit that is 
Poſt io. perp good in its ſelf, and even contrary. to Truth make it a CUrit 
of the 23d of October, ſo to alter the very Mature and Subſtance of 
This Diſcon- it: J2ow this being a Diſcontinuance of P2ocels in a civil Cale was 
r is help'd by the Statute of 32 H. 8. and ſince it is not material whether 
"he sterdte, If be amended oz not, becauſe the Fault is cured by that Statute, 
there is no ſuch Amendment as this between the Time of 8 H. 6. and 
Tefe:of Writs 32 H. 8. It is true, Teſte of Writs have been amended; but when? 
ben end. Ihen it was on Sunday, out of Term, oz after the Return, which 
1s 4mpoſſible to be, and therefoze a plain Miſtake of the Clerk; and 
| upon the ſame Reaſon is the Caſe in Yelv. 64. fo? there the Diſtringas 
Tefes, how to hoe Teſte the ſame Dap with the Ve fa'; ſo that the Teſte was directly 
ve made. repugnant to the Purpozt of the Writ it ſelf, which was to diftrain 
the Jury ſummoned on the Ve' fa', when in Truth no Jury could 
be ſummoned : J always have taken it, that if upon Return of one 
Writ another be awarded, that that other ſhould bear Teſte of the 
Return of the firſt TUrit : And the Caſe of Bradley and Banks is very 
n ſtrong in that Point, and the common Pꝛadice of the Common Pleas 
Where one IS lo, though it be not ſo much obſerved here in TUrits ol Inquiry 
be by on of Damages; the one Pꝛoceſs there is always teſted on the Day of 
turn of the the Return of the laſt, whether it be Capias in Outlawzy, o2 Diſtreſs 
other. infinite; the one muſt be teſted on the Return of the other, oz elle all 
Is dilcontinued: Ap, but this is a Miſtake of the Clerk; but we are 
to judge, whether it be not a Miſlake in Point of Skill : TUho can tell? 
Every Clerk, does not know; aud ſome pꝛetend it need not be teſted 
on the Dap ok the award; Why then ſhall we look upon this to be 
nA Fault in Point of Computation, rather than that he thought it goo? ? 
Neſcience in And if it be Melcience in the Clerk, it is not help d even by the Sta ⸗ 
che Clerk, aot kute Of H. 6. though a civil Caſe befoze the Statute of Jeofails: 
helped. And he held a new Ve muſt go, fo2 a new Diſtringas would not do; fo2 
the firſt Ve fa is executed; and the Jury have now tried the Defaupant, 

is + an 
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and that appears on Recozd here, and the now Ve. fa. ig ipſo faqo 
diſcharged, only an Entry to be made on the Roll, quia apparet Cur. 
that the Diftringas dld not iſſue till the 24th, Ideo conſideratum eſt 
quod caſſetur, and Ve. fa. de novo awarded, 


Note, Powys recanted inſtanter, and Gould hæſitabat. 


The Pariſh of St. Clements verſus that of St. Andrews. 4% Salk. 


'S -- Appeal by one Pariſh from an D2der of Juſtices fo2 the Re- Oder for cc. 
-moval of a pooꝛ Perſon from the other Pariſh to them, at the moving » 
Beginning of the Seſſions the Ozder was confirm'd; and after the 222; Peron 


ſame Seſſions, another Oꝛder was made fo2 the Reverſal of the ozigi confirm'd at 


the Seſſions 
nal O;der. on an Ap- 


And a Certiorari being nom bzought, the Dwer of Confirmation, “ 
and alſo the Ozder of Reverſal, were both returned, 


Et per Cur. 1. The Judgment of the Juſtices is in their Bzeaſt, Ante 269. 
and alterable by them all the ſame Seffons, 2 Salk. 496, 
2. Ik they make a ſubſequent Ozder direckly contrary to a fozmer 53+ © 
of the lame Seſſſons in the ſame Cauſe, the ſubſequent one is an ab- 
ſolute Repeal of the fo2mer, being inconſiſtent with it, tho' there be 
no expꝛeſs Mods ofRepeal in theſecond Ozder: As if at the Old Baily, cco. 341. 
&c. one invited of Felony will not plead, and Judgment of Peine Jo. 330. 
fort & dure be given againſt him, and he is carried away, and 11 
next Day he alters his Mind, he ſhall be admitted to plead; and ik he 
be convicted, he ſhall have Judgment ta be hanged, which is a Super- 
ſedeas 02 ſetting aſide of the firſt Judgment. 


And Powell ſaid, It there be two Ads of Parliament direfly contra: 
ty one to another the ſame Seſſions, the laſt ſhould only be taken fo2 
Law. 2 


But Holt, Ch. J. I they both ſhould generally refer to the ſame 2%. That 
Seſſions, J don't know which to take fo2 Law. 2 
And he quoted a Caſe of the Town of Colcheſter here ſome Pears common 

ago exactly like this, and fo2 that the ſecond Owder did not erp2eſly re- Law. 
peal the firſt Oꝛder, and that the Juſtices did return them both as Oz. d 72- 
ders; the ſecond Ozder was quaſhed, and the firſt ſet up. And the Chief 
Juſtice put a'Caſe that was in Chancery a Day oꝛ two befoze, which 

was this: An Appeal from a Decree of the Maſter of the Rolls, and 

the Queſtion was, TUhether new Evidence that had ariſen between 

the ſaid Hearing and Decree, and the Appeal, ſhould be received? And Upon Ap- 
it was held by the Low Keeper, Juſtice Powell, and the Chief Juſtice, . 
That all the Matter at the Rolls had fallen to the Szound upon the f. 
Appeal, and it was now the ſame Thing as ik nothing had ever been 

done in it, and by Conſequence the new Evidence ought to be admit- 

ted; but at laſt the Matter here by Conſent was referred to the Thꝛee 
Judges, 02 any Two of them, to arbitrate. 


Booth 
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rob awe Booth verſus Booth. 9 

See the Caſe 

of Dillon and ; : | | 
Brown. I with an Agreement to ſlay Execution fo2 3 Months, 
33 within which Time the Defendant obtained an Injundtion in Chan- 


eutio be for a cery Againſt the Plaintiff, ſo that he could not take out Erecutton 
WA till after a Pear, and then he took out an Elegit without a Sci. fa. and 
ichn he had it executed; and the Doubt was, Ik the Execution were not ir⸗ 
next Year regular. 


without Sci. 


Vine 1 Salk. Serjeant Powys and Cowper : That it was not. It the Ceſſet Exe- 


* "OP cutio were fo2 a Pear after the Judgment, yet the Plaintiff within the 
12 next Pear might take Execution without a Sci. fa. Quod fuit conceſ- 
Poſt 292,206. ſum. So if the Defendant bꝛing TUrit of Erroz, and hangs up the 
Ante 14212. laintiff fo2 a Pear, and then is nonſuit, he map take out an Exe⸗ 
cution without a Sci. fa. So here, if befoze the Time of the Agree- 

ment be out the Defendant ties us up by his own Ac, ſo as we dare 

not take out Erecution within the Time, Shall he take Advantage of 


his own Wrong, by putting us in a wozſe Condition? , 


But the But per Cur. This Pꝛactice is againſt a manifeſt Rule of Law, 

8 to take out Execution after the Pear without a Sci. fa. and we can⸗ 

of Chancery lot take Notice of your Chancery Injundions. Beſides, it had been 

8 no Bꝛeach of ſuch Injundion to take out a TUrit of Execution within 

130, © the Time, which might have ſaved the Trouble of a Sci. fa. after the 
Pear, by entering the Contipuance down by a Vic' non miſit Breve; 
but that we cannot ſuffer to be done now, a TUrit not being taken 
out in due Time; and ik we ſhould let this Judgment ſfand, it would 
be an erroneous one, and therefoze reverſible by Ilrit ok Erro, there⸗ 
koꝛe let a Superſedeas go, Quia improvide eman'. l 


Note, That there never is a Ceſſet Executio entered on the Roll. 


Domina Regina verſus Collingwood. 


8 T was an Indickment, and conceived thus: jurat', &c. præſentant, 
for inticing Quod T. C. nuper, &c. exiſtens Perſona malz Diſpoſitionis, ac non 
n Appren- intendens Victum ſuum per Labores honeſtos quzrere, ſed machinans 
away his Ma. & intendens Servientes & Apprenticios honeſtorum Civium & Inhabi- 
ers Goods tant Civ London in Moribus & statu ſuis prægravare & deſtruere, ipſe 
182. anf præd I. C, viceſimo Die Martii, Anno, &c. And diverſis aliis Diebus 
x Salk. 380. func antea, apud London viz. in Paroch' S. B. in Warda de D. London 
præd' quendam C. S. Servientem & Apprenticium cujuſdam R. I. de 
London,TUharehouſe-keeper, illicite, injuſte, & nequiter movit, ſeduxit, 
& allexit, ſexcent' ſeptuagint' duas Virgatas Panni Lanei, vocat' Calla- 
mancoes, Valor“ vi l. de Bonis & Catallis præfat' R. T. extra præd' Do- 
mum & Shopam ipſius K. illicite, injuſte & nequiter capere & aſportare. 


Et quod prad' T. C. dicto xx Die, &c. Anno, &c. ſupradict' & ſes 
1 alls 
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aliis Diebus & Vicibus, Bona & Catalla przd' a præd' C. S. Servient & 
Apprenticio præd R. T. adtunc & ibm apud di& Paroch' B. &c. illi- 
dite. injuſte & nequiter, cepit, recepit, habuit, & ad Uſum proprium 
ipſius T. C. convertit, eodem T. C. adtunc & dictis aliis Diebus & Vici- 
bus bene ſcient præd C. S. fore Servient' & Apprenticium præfat' R. T. 
ad grave Damnum ipſius R. T. in malum Exemplum omn aliorum in 
donſimili Caſu Delinquentium, contra Pacem D'nz Regin nunc Coron' 
& Dignitat ſuam. 


After Convidton, ſeveral Exceptions were taken by Mountague : 


1. That it was not diretly ſad, that the Appꝛentice did aXually take, no av: 
away the Goods, but only that the Defendant did intice him to take 79, 1 
them away, and did receive them from him; which is a ſlrong Argu- 1 wht 
ment indeed that they were taken away, but no diret poſitive Charge, Charge is not 
as the Fact ought to be laid in an Jndi#ment. And fo2 this he relled poſicive, as ic 
on the Cale of the. Queen verſus Daniell, hic ante, fol. 99, roi, 182. kellway in 
2. Not ſaid where the Houſe and Shop of R. T. is, and by Con- 
ſequence no Venue where the ſuppoſed Taking by the Appꝛentice was. 


Per Cur. The Jndi#ment upon the Caſe of the Queen verſus Da- Vide ante gg, 
niell went upon two Points; the one was, foz ſeducing an Apprentice * . 
from his Paſter; the other, fo2 perſwading him to take away his S G. 
Goods. As to the firſt, which was the only Point in Judgment, we 


3 the Dffence not indictable; and there was no Venue laid fo2 the 
econd. 


And they all were ok Opinion the Charge ought to be direx, and 2, ce, The 
not argumentative; and that it was not enough to lay an Jntice- 828 hte 
ment, without an dd done in Purſuance of it. And you ſhew here a ad 
ſpecial Matter, viz. That the Defendant did receive them, but do not gvmcnracive. 
ſhew that they were taken away ; and ik this were Felony, as you , K.. 
here ſhew it, the Defendant would only be acceſſary, and that 
could not be without a p2incipal Fa# committed. Here indeed you 
might have charged him as a Hꝛincipal, fo2 he that perſwades another 
to commit a Trelpals is a ]Nincipal, and the Taking of the Appꝛen⸗ 


tice here is the Taking of the Oefendant, but you do not ſhew where 
that was. 


And per Omnes. It cannot be maintained, but gave them Time eee, 
till next Term to ſee to maintain it. 


Pp Clerk 


— —— 
— 
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S. C. 1 Salk. Clerk verſus Withers. 


322. 2. L [amr 10320 | 
10 1 5 b E Caſe was thus: F. D. as Adminiſfrato2 of J. D. recoverey 
3 303 J. againſt C. upon a Bond to his Inuteſtate, upon Judg⸗ 
recovers » Ment by Default in the C. P. and (ucd out a Fi. fa. teſted ok Trin. 
Judgment by x Anna, returnable Tres Mich. direcked to the Sheriffs of London, 
eainſt cher, Which was delivered to the Sheriff the firſt of Auguſt the ſame Pear, 
(upon a Bond who on the ſame firſt of Auguſt ſeized Goods to the Galue. F. B. the 
Bares. Adminiſtratoꝛ, died the 9th of September following; The Sheritt re- 
Vid bog 291, turns the Seizure to the Galue, ſed remanent, &c. pro Defe&u Emp- 
292, G. torum. The 29th of September the Sheriff is removed, and another 
put in. The Plaintiff Clerk now lues Sci. fa. againſt the then She- 
riff fo2 Reſtitution of his Goods, and upon Demurrer, Judgment 

againſt the Plaintiff in the Common | leas, and Crit of Erro?. 
And now the Cale having been twice ſolemnly argued at the Bar, 


the Court ſeriatim affirmed the Judgment. 


And at the Bar, Thꝛee Points were inſiſted on fo2 the PPſaintif 
in Erro? : 


1, That in this Caſe the Pꝛoperty remained ſtill in him. 

2. That his pꝛoper aer was a Sci. fa. 

3. That the Defendant's lea (viz. That he was bound to ſell the 
Goods, and compellable ſo to do by a Diſtringas nup' Vic' Com') was 
not a good Plea. 8 | 


And Two Things were laid to be conſiderable in the firſt Point, 
viz. the Death of the Jnteſtate's Adminiſtratoz befoze Sale; and 
likewiſe, the Removal of the Sheriff and his Neturn. It is not to 
be controverted, but that if a Man has Judgment, and ſues Fi. fa. 
and Goods are ſeized, and then the Plaintiff dies, the Sheriff is bound 
ro fell, and give the Money to his Erecuto? 02 Adittiniffrato2 ; but 
here, as was urged, there is none that can ſue out Pꝛoceſs to com- 

pel the Sheriff to (ell, oz to perfef this inchoate Execution, becauſe 

none is pꝛivy to the Adminiſtrato2 ; f62 his own Executoz cannot do 

it, becauſe it was in Auter droit, and the Adminiſtratoz de Bonis non 

are not pzivy to the Plaintiff, but immediately from the firſt Jnte- 

ſfate: And fo2 this Reaſon it was, that ſuch an Admintſtratoz could 

not at Common Law ſue Execution upon a Judgment obtained by 

the Executoz 02 Adminiſtrato2 of his Inteſtate. Vide Yelv. 83. 

2 Cro. 4. which Miſchtef is now remedied by the Statute of 27 Car. 2. 

Remedy for C. 8. Where Executoz 02 Adminiſtratoꝛ have Judgment after Uerdi, 
Admioiſt2- and die befoze Execution ſued out, the Adminiſtrato2 de Bonis non 
un, by Sac. MAY ſue Execution; which Statute extends not to this Cale, being 
17 Car. 2. af. by Default: Beſides, that Statute enables them to revive ſuch Judg- 
ters Verdict. Ment by Sci. fa. but takes no Care to perfect Executions commenced 
only, but not perfefed, And the Seizure by the Sheriff does not al⸗ 


ter the Nature of the Debt, but that it remains ſtill a Choſe in 
| 2 | Action, 


| 6 dill INTE Rt POIs — — 
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Action, and of the Nature ot the Bond on which the-firſt Sutt was. 
And then it is as if no Exetution had been ſued, in which Caſe the 
Adminiſtratoꝛ de Bonis non could not ſue Execution, even by Sci. fa. 
upon the Statute. Ideo the Pꝛoperty remains in the Plaintiff, And 
if the Sheritk be not compellable to ſelf by Pzoceſs -at the Suit ok 
this Adminiſlratoz, 'fure he cannot ſell at all; foz it wauld be very odd 
to fay, that it ſhauld be at the Eiedton of the Shevift whether he 
would ſell o2 not. n 
And this is not like the Caſe in 1 Siderfin 29. where an Executo? , 74 " 

had Judgment, and-after tuch an Elegit, and died Jnteſtate befoze the Sag a. 
Debt levied, and held the Adwiniftrato? de Bonis non ſhould habe the nor no ſen, 
Benefit of it; fo2 here was a compleat Execution, which ought nat e Fac. 
to determine by the Death of the Executs2 inteſtate: But here ing com. 
there was nothing compleat, 1102 can the adminiſtratoz take theſe br 8. 
Goods in Satisfaition ok his Debt. And none then has Right to s 
them but the Plamtff. Vide 1 Jo. 385. Cro. Car. 487. Erecutoy Co. El. 319, 


ſues an Extent upon a Statute Staple, and the Writ is returned ttt 
lerved; but the Plaintiff dies inteſtate-befoze a Liberate ſued out. 1 Co. 96. 
And held per Cur. againſt Cro. That the Adminiſtratoꝛ de Bonis non 2 
cannot pꝛocetd upon this Execution, he being not pzivy to the Executoꝛ — hes 
that ſued out the Extent ſo in the pzincipal Cale; and line Paivity is vel. 33. 
neceſſary to have a Venditioni exponas as to a Liberate. | 
The general P2operty of the Gods muſt continue in the Defen- That the 
dant, fo2 the Sheriff has it not; fo: by Gzant of all his Goods theſe r . 
would not paſs, no2 would they be foxfeited by a Felony oz Dutlawpy the Defen- 
of the Sheriff as his own Goods would be : And he only has a Power _ * 
to ſell them, as a Commiſſioner of Banktupcy to fell Goods of Banks Chergesble. 
rupt, and his having them in Poſſeſſion inlarges not his ÞP2operty. 

Dyer 99. That Property is not altered by the Seizure. - And if after 55 
the Seizure the Defendant had paid the Money, he might Have taken 
his Goods again without any Gzant to be made by the Sheriff, and 

Trover would lie againſt the Sheriff fo2 detaining the Goods after 

ſuch Payment. Indeed, the ſpectal Pꝛoperty may be in the Sherfff 
fo2 his Sofety. Vide 1 Vent. 52. 2 Saund. 47. He may bzing Trover © 3 438. | 
ko ſuch Goods ogainſf a Stranger, as a Carrier may fo2 Goods i Lee. 282. 
given to him to carry; and the Reaſon in both Caſes is the ſame, LEO. ws 
viz. fo; their Safety, they being both anſwerable over to the general; ,. $4 
Owners. Ik Goods in Execution pertſh without Dekault of the : Mod. 1, ze. 
Sheriff, it is the Loſs of the Defendant, which ſhews the P2operty ta 

be in him; fo? if it were not, hy fhould it be his Loſs? And as it 
was urged, the Party could be ſued de novo fo2 this Debt by Admini⸗ 
ſtratoꝛ de Bonis non; ideo he ought to have his Hoods again, that he 
might not be twice charged. The Party is not diſcharged by the 
Sheriff's Return, That he letz d Hoods to the Ualue ; no? is the She: 
- riff by ſuch Return chargeable, fo2 the Sheriff had done but his Ou- 
ty. 2 Saund. 344, 345. And there would be no Jnconvenience in re⸗ 
ſtoping thoſe Goods, fo2 here were Laches in the other Side, fo2 they 
might have taken an Aſlignment of the Goods immediately upon the 
Set3ure. 


* 


Pp And 
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And he quoted vel. 44: Mo. 757. 1 Ro. Ab. 894. That Sheriff 
after 'Amoval could not ell. Sed tord Cur. contra. Vide idem 
| 2:Cro. 73. 1303 1 1 . . | | 85 9 1 , 
2008 = fa. And this is a very pꝛoper Remedy fo? the Plaintiff, foꝛ the Sheriff's 
per Remedy, Return ok Selzure of the Goods, and that Remanent pro Defe&u 

Emptorum is enough to ground a Sci. fa. upon: Quod fuit conceſſum, 
- — Execution were determined by the Death of the Party Admi- 
niſtratoꝛ. 


A Ibs ebe Raymond contra. The Defendant is diſcharged by this Seizute 
Defendant to the Ualue of the Debt, and therekoꝛe no Realon he ſhould have his 


was diſchar- | 


ed by tbe ©00DS again: 


S:izure,and At Common Law his Goods were ſo bound by the Teſte of the Fi. 
no Rexi9n "* fa. that Himſelf could not after alter the Pꝛoperty of them. 1 Leon. 304. 
his Goods Cro. El. 174. but now, as to a Stranger, it has not that Operation. 


2gain. . Mich. 9 W. 3. Smalcombe ver ſut Croſſe. Two Executions, one teſted 

f Sk 3*”> befoze the other; the laſt firſt delivered to the Sheriff: And held the 

Vide Mo. Sheriff ought to execute that which was firſt delivered to him, but 

&® El. 30e. H be executes the laſt, the Etecution is good, but the Party has his 

Cro.Car. 459, Remedy againſt the Sheriff; but as to the Party himſelf, his Goods 

487. - are bound by the Teſte. 2 Ro. Rep. 57. It the Sheriff ſeizes to the Ua- 

lue of the Debt, the Defendant is diſcharged, though the Sheriff 

does not ſatisfy the Plaintiff; and the Plaintiff cannot ſue out a 

new Executton, 'fo2 the Sheriff by the Seizure becomes liable to him. 

20 H. 6. 24, the ſame. ' Ik the Sheriff will not make a Return, it is 

a Contempt of the Court, fo which they will deal with him, and if 

Thata Di. he returns the Truth, the pzoper Remedy is a Diſtringas nuper Vice- 

fringa: lies comitem. 43 H. 36. a. Fitz. Proceſs. 89. And by the Caſe of Wil- 

m She- bram and Snow, in 2 Saund. the Sheriff after his Dffice determined 

2 S. und. 47, MAP ſell by a Venditioni exponas. Noy 73. Execution was ſued out, 

345 , and Soods ſeized, after the Party died, and it was doubted what 

: Mod. huld be done with the Goods, and ruled it ſhould be bꝛought into 

1 Vent. 52. Court. | | | | | 

' Mod. 222% - And the Sheriff by Seizure gains a Property, and is anſwerable 
Poſt 298. fO2 Reſcous, and other Caſualties. He may have Treſpaſs againſt 

:Ro.4 the Patty himſelf, Cro. El. 638. and Trover, Vide 1 Vent. 52. 1 Sid. 


438. and 2 Saund 47, &c. ubi ſupra. 


cl. J. 'Tis Holt, Ch. J. Jt is material who ought to have them, koz if there 

material who Ve none who can make Title to them by Uertue of this Execution, 

_— the firſt Owner ought to have Reſtitution. e Tf this were befoze 

Goods, fince 17 _Car_2. he ſhould it ſeems have them back; ſo the Doubt is, (Ube- 

Stat. 17 Car. ther he Will bzing this Caſi in the Equity of that Statute? 

2 And the Tale of 1 Sid. does not come up fo this,-ro7_the Lands 
were actually extended and delivered befo2e the Adminiſtratoz died, and 
nothing moze remained to be done, but the very having Adminiſtration 
de Bonis non veſts it in him; but the Queſtion here ts, TUhether the 
Adminiſtratoꝛ de Bonis non can purſue this inchoate Execution by a 
Diſtringas nuper Vicec': And if he cannot do that, it will neceſſarily 
follow that there ought to be Reſtitution. Jt is true, if 5 
a 4 
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niſtrato2 died, ſhould not Adminiſtratoꝛ de Bonis non habe Debt againſt And it ſeems 
the Sheriff? Sure he ſhalt; fo2 now here is a new Debt ariles to the Bor: 
Adminiſtrato2, as he is Adminiſtratoz; it map be he has not Pzſvity 
enough to ſue Pꝛoceſs; but he ſhall have Debt, and compel the She- 
riff to make Return in oder to bzing his-Aﬀion. - 3 

. Jf Goods be taken on a Fi' fa', and CUrit of Etro} is bꝛought, and Vide 1 Salk. 
a Superſedeas come befoze Sale, pet the Sheriff ſhall ſell, Dyer 99.33 
though 2 Roll. Abr. 291. be contra; after Seizure, and TUrit of Er- Keb. 257. 
to and Superſedeas, a Venditioni exponas ſhall go: It Sheriff ſeize 
Goods to Ualue;' and returns it, he is bound to finy Buyers, 02 elſe 
why ſhould a Diſtringas go againſt him to ſell them to the Ualue? 
Fo? a Diſtringas is a compulſozy Writ to ſell at the Ualue, upon 
Pain of Forfeiture of Iſſue: And if he be ſo compellable to ſell, Thy 
ſhould not Debt lie againſt him? And Vid. the Caſe of Smith v. Martin, 
in 2 Saund. and if Soods be reſcued from him, he is not liable; fo2 + Sund. 300. 
it is not the Reſcous, but the Return that makes him liable, that is, 
the Return of ſeizing Goods to the Ualue; therefoze he ought to (etze 
a convenient Quantity to enable him to return a Seizure to value with 
Safety : And the Sheriff, by his Return, is charged to the Ualue at 
all Events, except the AX of God, | 


Powell. It is clear by the Book of 34 H. 6. if Sheriff return that 8. That upon 
he has Goods in his Hands fo? (Uant of Buyers, and is after amo- = _—__ 
ved, a Diſtringas ſhall go to the new Sheriff to diſtrain the old She- n 2. 
riff to ſell the Goods, and give him the Ponep to bing it inta 
Court; if the Goods were reſcued out of his Hands, Debt would 
lie againſt him; but if there be no Default againſt him in not ſelling 

of the Hoods, it were hard if the Adion ſhould lie againſt him. It is . Qefend:ne 
true, by levying the Goods, whether they be ſold oz not, 02 a Return MN : 2 
be made oz not, the Defendant is dilcharged; fo2 if a new Debt be our of lim. 
bꝛought againſt him, he may plead that it was raiſed by Fi' fa. And 
Cure the Pꝛoperty by the Execution is out of the Defendant, whole 
SGoods they were; but if by any Accident the Execution determine, 
he ſhall have them again: Who then has the general Pꝛoperty in Nis 28 
the Interim? J cannot tell but it map be in abeyance: And he ſatd, „ Abeysnce, 
the Return did not make him liable to Debt ; ik this were after Ger⸗ G 
dick, the Statute would have clearly helped it. | 
In the ſecond Argument fo2 the Plaintiff, thzee Things were Argument. 
urged : 


1. That Debt after ſuch Return, as here, would not lie by Admitii- 
+ Not 


ſtratoꝛ de Bonis non againſt the Sheriff. | 


— 


— Y 
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; 3: Though it were a Choſe in Action in Right of the firſt Inteſtate, 
yet in this Caſe ix would not be fo, ; 31 — 


04j. That the Ik the Acton did lte-by'the-Adminiſtrato2 de Bonis non, it muſt be 
Right never upon the Selin and Retuen-of the Sheriff ; but befoze the Return 
gelt Admire. WAS made, the Adminiſtratoz died, as appears by the Recozd, and 
Nraco. therekoze the Right of Adion never veſted in the firſt Adminiftratoz ; 
and it never habing veſted in any under whom he may derive it, it is 

not ſuch a Choſe in Aﬀton as he can take the advantage o. 

2. The Sheriff being a publick Officer, the Court will be tender 

of charging him with Axfons without apparent Dekault in him; fo2 

if he return Cepi Corpus & Paratum habeo, and it appear to the 

Court, that there is no Default in him in not having him kozth⸗ 

Eph coming, Aﬀon, will not lie. Vide Cro. Jac. 5 14. 2 Roll. Rep. 57. And 
And that ff Sct fa' wotild not Have lain upon a Judgment by an Adminiffrato? 
_ —— * of Executo?, 92 Adminifirato? of another, a fortiori Debt will not lie 
eben. ko him £02 kant of Privity: Vid. 1 Sid: 407. A Sheriff return, that 
Vide 1 Sid. he has levied the Money, he ſhall not be-excuſed from: Debt, becauſe 
2979- he might have paid it over. 2 Saund. 247. Debt lies not againſt She- 
8 Co 136. tiff upon his Return, when he does not misbehave himſelf ; it is a 
' 7x». 313- Rifle, that one ſhall never have an Aion fo: Damages fo2 a Thing, 
Ru): oA di. till he has Right to the Thing it ſelf. Vid. Cro. Car. 176, 177. 1 Jo. 
on for Dame. 215. Money in Sheriff's Hands was aſſigned by Commiſſioner of 
= Barktupt, and void becauſe it was not the Bankrupt's Money; a 


Cro. Car.149, { | 
150,187, 205. fortiori, in this Taſe. 


Thar che S- 3. The Statute of 17 Car. 2. Does not help this Caſe : The Rule 
cute neps not upon equitable Conſtruition © atute is, That whatever is with- 
upon an equ - i the Reaſon and Cquity of the Statute, though it be not expzeſs d, 
rable Con- ſhall be adjudged within the Remedy as if aXually expꝛels d: As if ſe- 
truttion. peral Particulars be enumerated, and one of like Reaſon and il⸗ 
| chief omitted, it thall extend to it as much as if it had been expꝛeſſed: 
And 17 Car. 2. is calculated to a particular Purpoſe, that is, to give 
Adminiftrato2 de Bonis non Execution upon a Judgment obtained by 

an Executoz 02. Adminiſtratoz, that is, to ſave him the Benefit of 

the Judgment, which generally is not obtained without great Charges 

and Delay; but had no regard to Executions commenced, viz. to ſave 


the Benefit of them. 


«That 2 Dee contra. Fi fa', 02 Capias, need no Return to make them good, 
fs', cc need is Elegit does, becauſe an Jnquiſition is neceſſary to be taken in that 
no Return. Pꝛoteſs, which is not lo in the other iſt and 2d. 1 Sid. 99. Tf Goods 

be (ti5'd upon in the Life of Adminiffratoz, who dies befoze Sale, Ad⸗ 

miniſtratoꝛ de Bonis non ſhall have Advantage of that Execution, but 
That the$h.. the Book does not ſay how: Mo. 402. Cro. El. 319. and Yelv.--The 
rif may ſell Sheriff may and ought to ſell the Goods without a Venditioni expo- 
baude, nas; beſides, there is no Body in Court toinkoꝛm them that the Party 
ane, fs dead; and if ſo, the Court ex Officio ought to award a Venditioni ex- 

ponas upon the Return here made; that is, when the Sheriff inkoꝛms 


the Court that he has commenced, but not perfetted the Execution, 
4 whether 
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whether the Court will not command him to perfef it? And an Admt⸗ 
niſtratoꝛ de Bonis non, would have an Acton of Falſe Return againſk 
the Sheriff, a fortiori will it be in ſuch Caſe where the Sheriff char⸗ 
ges himſelf with a Duty to the firſt Teſtato2; and that this general 
Return does charge with a Duty to the firſt Teſtatoz, appears from 
this; That after ſuch Return, he cannot upon Venditioni exponas 
return that he ſold fo2 leſs : It indeed he had returned a ſpecial Sei. 7*!* <Se- 
zutre, and mentioned the Goods in particular, and they appear to be gd himfelt, 
bona peritura, he map return upon the Venditioni exponas, that he 224 bow: 
ſold fo2 leſs than the Debt. And though the Mods | after Verdict! 
be in the Statute of 17 Car. 2. yet ſure the Statute ſhall ertend to 
other Cales than ſuch as are after Aerdick; as if the Judgment be by Tor the S.. 
Confeſſion, and this is ſuch a Miſchief as the Bakers of that Sta: cure ha11 ex- 
tute meant to avoid, as appears by the Title and Pꝛeamble thereof: Cate other 
And fo2 equitable Conſtrutons, he quoted 2 Inſt. 429. Bro: Bar. 50. 
Hale's placitorum 23. Dyer 186. Beſides, this CUrit is Wrong in 
it ſelf, fo2 the Sheriff may and ought to ſell the Goods without a Ven- 
dition exponas ; and all the TUrit ſuggeſts is, that he took the Goods, Few in the 
but does not ſay he had them at the Time of the Writ purchaled; 
whereas it ſhould ſuggeſt, that they ſtill remain in his Cuſtody, 


2, They don't tell what the Goods are, that in caſe there be Judg- 
ment, Execution may be thereupon. 


Holt, Ch. Juſf. As to that Fault in the Crit, in not ſuggeſting o run oc 
that the Goods remained in his Hands, it might be fatal, if it were oth 
not helped by your Plea, viz. Chat you are compellable to ſell theme? 
by a Diſtringas, 8c. which admits you have them; the great Queſti-,,,, . 
on is, Whether the Sheriff by adual Seizure has not veſted uch et 04-55 
actual Rinht in the Adminiſtratoz, that in caſe he had died, the other 
might have Action? JC he had Cold the Goods, and befoze PPayment 
the Adminiſtratoz dies, yet by that there is ſuch a Right in the Ad- 
minifirato2 as Adminiſtratoz, and that Right gocs to the ſecond 
Adminiſtratoz, who repzeſents the Inteſtate in whoſe Right the firſt 
Admintftrato2 had it: And the Sheriff out of Office may ſell without 
a Venditioni exponas, otherwiſe why ſhould a Diſtringas go to the That Sheriff 
new Sheriff to command the old Sheriff to ſell ? There are two mzy en wich- 
So2ts of theſe Diſtringas's nup' Vic, the one accozding to 34 H. 6. 0, L 
Raſt. 164. Theſaur Brevium 90. the one to command the old Sheriff ad wb<a. ' 
to ſell, and bing the Money into Court; the other to command him 
to fell, and to deliver the Money to the new Sheriff. Now this Di- And a oifrin- 
ſtringas does not give him an Authozity to ſell, but is compullive 1 
on him to ſell; and if he don't, he fozſeits Ilſues toties quoties : And hin. 
when the Sheriff returns Seizure ad Valentiam, and remanent pro 
defectu Emptorum. that is, only that the Law gives him a convenient 
Time to ſell; and if he continues in his Office, a Venditioni exponas 
hall go; and ik he be out ok his Office, a Diſtringas nuper Vicecom' 
goes to the new Sheriff to diſtrain the old Sheriff to fell, &c. as is 
ſaid befoze, Now then when he has returned a Seizure to Cove, and 


that 


_} 
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that he is compellable to ſell under Penalty of fozfciting Iſſues, it is 
an immediate Charge upon him even to the Galue of the Goods: It 
is true, it is a good Return fo2 him to the firſt Pi ta, that he has ſeiz'd 
to Ualue, and that they remain in his Pauds fo2 TUant of Bupers, 
17 _ ot fg2 he has convenient Time to ſeil, but he ſhall not always keep them 
*he Good: ler in his Hands foꝛ TUant of Buyers ; fo2 he cannot return upon a Di- 
Want «fBuy- ſtringas, that the Goods remain in his Hands foz Want of Buyers x 
os Ie they be periſhable CO 11 hy the * of 4 pore; ha 
plead that as a Reaſon fo? ſelling them at an under e, and fo? [eſs 
than the Galue of the Debt. | 
= Sand. 343. Sci fa againſt the 11 1 9 Return of 2 = to Ualue of 
2 Keb. 789, Debt; and he pleaded a Reſcous, and not good: Und he quoted the 
l Cie Caſe of Mildmay and Smith, that TAR hey gain 17 8 wh 
53% Seiſin return d, after the Goods are rclcucd krom him: And what is 
1 '+ the Giſt of the Aﬀton ? Not the Reſcous, but the Sheriff's having 
dis 468. G00ds to the Galiſe: Then it is hard to ſay, that the Sheriff is not 
Godb. 276. fable to the Adminiſtrato? ; and if fo, there is no Colour fo? this 
km Sci fa. But to the Equity of the Statute of 27 Car. 2. where the. 
upon Seizure Statute does make the Diſtinftion of a Gerdick, it is hard to Catrpic_ 
Aren d., farther z but this does not appear on the Sci fa not to have been alter 


the Serve, Uerditt3 fo2 it is only ſaid, that Aion was bzought by the Admini- 


ſratoz, in_tabich_talicer-Proceſſur ſoir, that be obtained Judgment. 
And if this had appear'd to have been after Gerdick, without all Doubt 
Adminiſtra the Statute would have reach to ft, ſince adminiſtratoz de Bonis 
cor #« Bois non Map thereby commence an Execution upon a Judgment by a pꝛioꝛ 
fed the Exe- Exètuto, Kc. a fortiori _perfef an Execution commenced by 
cution, Ce. him: And though you ſay, That the TUrit is bad in not mentioning 
5 Mod- 384. the ©00ds in particular, of which Reſtitution is demanded ; ſure that 
is not lo; fo2 if Goods be taken in Execution, and befoze Sale Judg- 
ment is revers d, there ſhall be a Crit of Keſlitution without parti⸗ 
cularizing. 28 i 
Where and ans = to the Statute of W. 2. de Religioſis. being taken by Equi- 
Tai _ i» ty, there the Moꝛd Default is a Default in Court; not only by not 
ſify a Reco- appearing, but alſo in not pleading, o2 plead faintly, &c. by Colly- 
very, Cc. ſion. Suppole Tenant is Tail ſuffers a Recovery, and dies, the 
Jfſue may falſify this, that fs, he ſhall not falſify the very Point tried; 
but he ſhall ſap, That his Anceſtoz might have given ſuch and ſuch 
Evidence in Maintenance of his Title, and omitted to do it: And 
if a Writ of Entry in the Poſt be bzought, and Iſſue is, whether J. 8. 
Died ſeiſed 02 not, and it is found againſt Tenant in Tail, his Jfſue 
after him ſhall not come and ſay, that he did not die ſefſed ; but he 
may come and ſay, that ſuch Evidence might have been given in Main⸗ 
Whether tenance of the Title : And if the Goods could be reſtozed here, the 
fl. bor wil. Sci” fa” would by very pꝛoper, and need not be more ſpecial than the 
niſtracor, up: Sheriff s Return is on which it is grounded: And no Doubt, if the 
on Sheriff? Goods had been ſold, the Adminiſtratoz might have an Aﬀton foꝛ the 
b cl £Goods honey; but whether it will lie upon bis having Goods to the Ualue, 


to the Value 


Ge. ts conſiderable. | 
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Powell. This is a new Ente; but if this Cri be proper and 7 b, 
l Novelty is no Exteptlon to it, foz thers 75 Edle ANG 
fo2 every Thing to begin; ik none has Right to challenge the She- «nd if it 
riff in Right of the oziginal Plaintiff, the Defendant ought to have got fer. | 
the Goods again: I this had been Detinne, the Goovs mut have an 
been particularly mentioned; but it may well be, that this Scl fa Car. 2. G. 
ought not to vary from the Return * it be not after Uerdi#, it 
cannot be within the Equity of 17 Car. 2. Nd is it like the Cales-upon 
the Statute of Religioſis ; fo2 there the Fraud is the Thing deüũgn d 425 
to be prevented: And the Caſe quoted out of Hale's Pleas of thegys, 
Crown, is not by an equitable Conſtruffon of the Stat. of 25 Ed. 3. 
Petit Treaſon, but is within the Letter ok it; fo2 M* is a Maſter ; 
So it ſeems to turn much upon the Judgment in Stiles and Finch's Cale, 4 
where the Sheriff return d a Reſcous, and the Aﬀton 'was maintained Caſe of a Ref- 
againſt him; but J cannot tell whether the having the Goods in his urn d. 
Hands, 02 the ſuffering them though his Default to be carried from 
him by Fo2ce, be the Gift of the Action: He agreed, the Venditioni ex - pv exo”, 
ponas, 02 Diſtringas, were not as Powets 02 Authozities to (ell, but oc g, 
a Command to do that which he had Power, and ought to do befoze z d, Ve. 
tos the Sheriff ts bound to fell, but that muſt be inconvenient Time: 
But what ſticks with me is, that if ſuch Acton would lie upon ſuch = 
a Return as here, and the Sheriff ſells as ſoon as he can, and by Ca- what if she. 
ſuality cannot ſell to the Qalue, Chether he cannot plead this Batter? eee 
EY 3 a 14 | + © 106 2.2: 
Now per totam Cur' Jud* affirm'. Gould: Jt is plain the Plain⸗ ce Pede, 
tiff's Clerk is diſcharged of the Debt by the Seizure of Goods to the Clerk is dif- 
Galue, and may plead that Matter in his Diſcharge ; ik the Money che Ben 
had been levied by Sale, he might do it. 1 Lutw. 588. Langdrew © - 
2. Wallace. And if the Boney be not levied, but Goods to the i. cr. 323. 
lue ſeized, he may plead that his Goods, ad Valentiam, cc. were Lig d 104d. 325: - 
by UGertue of a CUrit. 3 Cro. 237, 208, 390. Dilks's Cale, Trin 1 Cro. 539. 


36 Car. 2. Rot. 504. e 
Debt upon Bond, in which two were jolntly and ſevetally bound 
aͤgainſt one of the Oblt 028, who pleaded a Judgment hab ainſt ms 

, alue, but 


_— 


- 


Co-obligoz, and a Fi fa' thereupon, and Sous ſeized to " 
no Return made; and it was adjudged, That. if the kozmer Aion = 
were againſt himſelf, it had been a good Plea, but the Doubt wagz 5% l che, 
becauſe it was againſt another: And that the Sheriff may ſell the ouc ofbis Of. 
Goods,though out of higOffice, by dertue of the Fi fa, Vid. 2 Cro. 7g. fee by Ver 
and then he may bzing the Boney into Court, and then it is to re- &. 
main here till the Adminiſtrato2 de Bonis non ſhall come and take it, Salk. 323. 
Noy 72, 73. It F fa be ſued out, and the Plaintiff dies, and then She- 
riff levies the Money, and bꝛings ft into Court, it ſhall there remain ig, 
- tillAdminiſtratton ſued out, and then Adminiſtrato? ſhall have it: So ad, 
ff Fi fa be ſued out, and the Goods are ſefz'd, and the Plaintiff dies be- „, nell have 
foe Sale, and then the Goods are ſold, Adtniniſtrato? ſhall have the che Money. 
Money; and it is no good Return to ſay, That the Plaintiff is dead, „ . ven 
fo2 that voes not abate the Crit, Vid. 1 Cro. Clere g Caſe; in which ;. Simi 
it is agreed, that if there be Extendi Facias by Adtnfniſtrato?, and upon E: 
the Return thereof a Liberate iſſues in his Life-time, and he dies be- 


Qq foe 
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1 Fid. 29. - foze Executlon N the Liberate ;, yet the ze Wminiſtratoꝛ de Bonis non 
e133." ſhall have Benefit of it, 1 Jo. 386. ſimile, 1 Sid. Harriſon and Bow- 
22 1 „ den. 8. Cate: So here Execution is executed. in the Life of Adminiſtra- 
WE to2 ; the Safe, viz. the kozmal Part, may be done by Gertue of the 
* ſpects ame ce 8 . Ante men ne * 
a ſpecial Pro- . 
prty map have Treipaſs againſt the true Owner ik he ſhould retake them, 
Mo. 757- 3 Cro. 639, and fo he map have Traber, as appears in Wilbraham 
3 Cro. 639. and Show s Caſe, where Kelynge held, That he gains a general Pꝛo⸗ 
| Vit 15 » Perty: : but all the reſt.ſay, It was onlyalpecial]P2operty ſs as to ſell, 8&c. 
1 Lev. 262. "If the Sheriff han ret af That, he levied to the-Ualue of 100 1. 


13 be thereby 47 1 himf 117 h lo thuch. Poney; that Debt foz la 


« Keb. 588. MUCH would 1 fo? the Adnliniſrato? by nis non: And this is not 
2 Saund. 47 Yee the Cate pit befoze. 
Are +92. i Liberate, 1 which is by Aw - 
Where Ad- 1 P 

miniſtratorde mh accord. ee ate . Edd * Law;. and this Execu- 
hve Debe klon sf ſo far.compleated,. that it is a veſting ok a Pꝛaperty in the 
»poinft She- Sheriff, and the ſelling is but a fozmal Part ok the Execution, and 
"#. „„ by ſthe Seizure and CUrit de bas Authozity to cell; and the Venditioni 
Execution EXPON as adds not to al .Anthoaity, 100 18 to, ſpur him on to ſell; 0 
—_— 2 the 19 by the S Jute ute in cu ſtodia Legis, and the Caſe in 
ty Dyce. 4 ffronger than this, where the very taking out of a Writ 
76, b. 336 Ne 12 fatd to be veſting of the Goods in the Adminiſtratoz, as 


1 — 1 15 e Bonis non ap! take ennake prag a be cane on 


ne 298. Ney 73; 81 1) 0 9931211 mo uh 08 1 . 9 i 21 


Just. rev * Powell 17 7 The fein im, th Sei fa' ſhall not habe the 
er Laden deat a 707 0 bet e the uta Was executed in the foꝛmer ad- 
ee miniffrato?s ke. t lime. "NU 191 ath 'thall not abate the Trit : 
Goods g "Dp it WEE hape been were 508 recuted in the Party's Life- 
— * chäll not ſay: Execution is an — 4 00h. Therefore 
ere Sheriff le ods, and while they remain in his Hands fo? 
Sole, a nh S rg, he. 1 22 t begun the Execution ſhall go 
on with it, Aud cell 5 7 * F. deliver them over to the new 
Sheriff, who fe the Officer of the Cvlirt ; and the Reaſon is, that 
Execution ts one entit? Thing, 34 7 1 36. and therefoze where it 
| "Wir it thail-end ; and rhat.ts the, eaton that a Superſedeas, after 

_ Executionbegun "ſhalt ue ſup 1755 it-upgn a;(Urit of Erro2, be ⸗ 
eule it is on Exkcution om the fit it ping ol the Soods; and not 

ke the Cate of an Extendi Facias, ul the Extent is only a Set- 

_ © "Fire into the King's Hands, and thete muſt be another Award. of the 
Vide 1 Vent-Ctirt, viz; a Liberate to deliver over to the Plaintiff ; and held fo? 
v% 1 . Reaſon, that Adminiſtratoz de Bonis non ſhould not have the Li- 
berate; fo? there was ſomething further to be done by the Court in 

that which was not done in the Adminiſtratoz's Life-ttme, but here 
nothing is to be vone: And Venditioni exponas is not of Neceſlity, 

. no2 does it give to the Sheriff Authozity to ſell, but ſerves only to 

URN the r to * bis Duty. 
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Object. That ſhall become of the Money? Fo! he is commanded The Money 
to have the Money in Court, and yet here is none to receive it: ane _ 
True, the Honey muſt be bzought into Court, and remain there as Cour. 
Money recover'd by the dead Perſon, and to be delivered out to ſuch 


as the Court ſhall be appzis'd to be intitled to it. 


Holt, Ch. Juſt, acc, 1. After Seizure of Goods, there is nothing c Y, accate. 
moze to be done by the Sheriff to the Plaintiff, though he could fell ad Sberiff 
the Goods, and deliver the Money to the Plaintiff, and that would a % e. 
be well ; yet the Wlows of the TUrit are ſo, that he levy Money, pc1i-a, &:. 
and bing it into Court; and that may be done notwithſtanding the * 
Plaintiff's Death; therefoze he having nothing further to do with K 277 


OD Keb, : 
the Jlaintiff, but to execute the CUrit, he may, notwitſtanding his Vide ate 


Death, do it. 5 39h. 

In the next Place, it is true, after he has ſeiz'd Goods to the Ualue 
of the Debt, though he be out of Dffice, pet he is bound to make 
Sale of the Goods, and to make a Return ; and when he has mane 
a Return of a Seizure of the Goods, and that they remain in his 
Hands fo2 CUant of Buyers ; that is not a Diſcharge of the Com- 
mand of the Krit, but only an Excule that he has not the Boney, 
and he is compellable by Law to bing it in: And though a Vendi- Thit thepro- 
tioni exponas dots lie, pet a Diſtringas is the pꝛoper Remedy. And ?*: 
there are two Sozts of Diſtringas nuper Vicecom', Vid. 34 H. 6. 36. * — 
bekoꝛe mentioned; fo2 Diſtringas to new Sheriff to diſtrain the old 
Dne to ſell the Goods, and bzing the Boney into Court ; the other 
to diſtrain him to ſell, & denar? inde provenientes, to deliver to the 
new Sheriff to bzing into Court: Mow if a” Diſtringas does lie fo: 
the new; Sheriff to compel the old Sheriff to fell, that ſhews the old 
Sheriff has an Quthozity to (el by Gertue of the founer TUrit : 
Vid. Raft. Entr. 164. Thef. Brev. go. aud th Book called Brevia Judi- 
cialia,z and that which commands the new Sheriff to viſtratn the Tü mo =- 
old one to fell, and bꝛing in the Money, is the moſt ulunl: Mom g eg di. 
then finee the Sheriff is competiable to ſelt, having feiz'd the Goods, drein che 
what ſhould hinder in this Caſe, that he ſhonly not lei not wit hand 1d Sheri 
ing the Plainttff's Death; Foz the Writ is as fozcible and compel- 
lable upon them to tevy and bung in the Money, as ik the Plaintiff 
had lived; the Sheriff after Seizure is bound to the Uabue of ith 
Goods: It is not to be ſuppoſed that he cannot ſell, he is bound co Coy Senft wy 
at all Events: It the Goods be wozth the Money that they are ap- bound is len 
p2aiſed at, and that he returns them ol, it is not to be fappoſedhe tan co che Value 
want Bupers; and he is not charged to the Ualue that they ſhall hap- ⸗ 4 
pen to be ſold foz, but to that Ualue that he has return'd ; fo2 if he 
returns Goods to Ualue, and that they are reſcued from him, he (hall 
anſwer to Ualue return d? So here he ſhall anſwer fo2 the WUalue re⸗ 
turn'd, and not to the Ualue that they were ſold fo?. 

And when he ſeiz'd the Goods by Uertue of the TUrit, the Ocken- 0efcndenc 
dant is actually diſcharged, though they are not ſold ; fo2 the Plaintiff ans = 
muſt depend upon his Execution, and rely upon that; and he has no Sir. 
farther Remedy againſt the Defendant, but altogether againſt the 
Sheriff ; and the Defendant having loſt his Goods upon an Execution, 


Q 2 which 


9 
- 
E * 
Fun 4 


— 


300 


0 * 2 — r + oe” . 


1 Vent. 53. 


Plaintiff after 
an Ex:endi fa 
died, and the 
Writ abated. 
Vide 2 Keb. 
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3 57. 
_ . 1 Salk. 322. 


1 Mod. 5, 6. 


Seas upon an 
Elegis ſued 
out. 


Plaintiff's 
Right comes 
to the Admi- 
niſtrator de 
Bonis non, and 
he may have 
the Money 
out of Courr. 


When the 
Sheriff ſhall 
forfeit Iſſues, 
Se. 


Jedgnment 
firmed. 


Term. S. Mich. 3 Anne, in B. R. 
which the Plaintiff himſelf has choſe, the Goods are in Cuſtody of 


Law, and the Defendant diſcharged, 3 Cro. 390. i Cro. 459. and the 
ſame in « Jo. not like this: Plaintiff after a CUrit of Extendi facias 
dies, the Sheriff takes an Jnquiſition of the Seizure into the 
King's Hand, and then Adminiſtratoꝛ de Bonis non comes into Chan- 
cery, and p2ays a Liberate: This came in queſtion upon an Ejeck⸗ 
ment bzought by Adminiſtratoꝛ de bonis non, and held, That the Ex- 
tent was void; fo2 the CUlrjt was abated, and no matter whether the 
Plaintiff died befoze the Return oz Seizure, oz after; becauſe no 
Pzoperty is veſted in him by the Seizure, but that only is in oz: 
der to gain a Pꝛoperty by a Liberate; and there could be no Liberate 
to him that ſued the TUrit, becauſe he is dead; and no moze Reaſon 
fo2 Adminiſtrato2 de Bonis non to have it, than if Executoꝛ had ſued 
Sci* fa' to have Execution of a Judgment, and befoze the Return of 
the Writ, died, and Adminiſtrato2 de Bonis non ſhould come fo Ex- 
ecution; which he could not have: But in this Cale, there is no Ne: 
ceſlity fo2 the Plaintiff in the oziginal adion to come to the Sheriff 
koꝛ Execution; but in caſe there be no At of the Court to be done, but 
an Elegit ſued out, which commands the Sheriff to deliver the Lands 
extended to the Party; if there the Exrecuto2 02 Adminiſtratoꝛ died 
after the Inquiſition, and befoze the Delivery, in that Caſe the 
Death of the Plaintiff ſhall not avoid the Execution, and that ap- 
pears by 1 Sid. 29. though not ſo very plain. . 

So the Sheriff ſeiz'd the Goods in the Plaintiff's Right as An- 
miniſtratoꝛ, and by Uertue thereof becomes reſponſible to him as Ad- 
miniſtrato2 fo2 the Ualue which he himtfelf has returned; and that 
Right which he had now, comes to the Adminiſtrato2 de Bonis non; 
and therefoze when the Execution is compleatly executed, and the 
Money bzought into Court, Adminiſtratoꝛ de Bonis non may pꝛoduce 
his Adminiſtration, and the Court will thereupon let him take the 
oney out of the Court; and that is not by way of Judgment, 
The Sheriff by the TUrit is to take Goods, and ſell them in con- 
venient Time: Indeed the not felling is not ſuch a Fault koꝛ which 
he may be amerced; but if a Diſtringas upon his Return go againſt 
him to the Cozoners, if he continue Sheriff, and he don't ell be⸗ 
tween the Tefte and Return of the Diſtringas, he ſhall fozfeit Jſſues : 
And after Goods once ſetz'd, no CUrit of Erroz, oz Superſedeas, ſhall 


Et ſic Jud affirmatur per tot Cu- 
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Cragger verſus Glover. | Vid ante 22. 
| | 2 Salk. 521. 


NE who had been in Pꝛiſon the 8th of November befoze for & 4 page, 

Debt under 100 1. and after, in Purſuance of the late Act of for Debt un- 
Parliament, upon Summons to the Creditoz, at whoſe Suit he was d '22/- 
in, is diſcharged by the 5uftices of Peace, and after is arreſted f62 aged purſuane 


ged purſuant 


Sum above 100 1. And the Doubt was upon the Cohiſtrution of the babe ls 
Statute, Whether he ſhould be held to ſpecial Bail, 62 diſcharged up- A 220 ** 


on common Bail ? And upon a Conference of all the other Judges, caken 3 
it was reſolved he ſhould be held to ſpecial Bail. for above 


The Doubt aroſe upon the Wods [any Debt]. But then the 7d · I. nun 60d 
viſo is, That no Perſon ſhall be diſcharged out of Pꝛiſon by Uertue ſeecis! Bil, 
of this A who ſhall ſand charged and indebted in above 1001. to f © 
any Perſon, Now ſome would have this applied to the firſt Dil⸗ 
charge, that is, the Dilcharge by the Juſtices of Peace. But why H 
not rather to the 2d Diſcharge, oꝛ equally to both Diſcharges ? Foz 
he that is diſcharged upon an Appearance is diſcharged, and by this 
At, Power is given to diſcharge them, ik they be taken again; and 
then the Pꝛoviſo is, That he ſhall not be diſchatged if the Debt be 
above 1001. So no Man is to be diſcharged by Uertue ok this A; 
that is charged with a Debt of above z001. at the Suit of one 
Perſon. | 

And he that is now artefted at the Suit of one Perſon, is charger 
fo2 Debt above 100 1. therefo2e ſhall not be diſcharged by Uertne of 
the At. | Is | . 

And as to the Diſcharge upon common Bail by Uertue of the Ack, Tue juage: 


the Judges may do it as well as the Juſtices of Peace. Authority. 
Domitia Regina verſus Matarty & al. 1 
| 286. 


Ndiament was againſt them fo2 an Jmpoſition put upon the JI20- Indigene 
1 Cecutoz, and cheating him in a Parcel of pꝛetended Port Cine, for cheating 


Upon Evidence the Fact was, That one of the Defendants pꝛetend⸗ . 
ing himſelf to be a Bꝛoker, and the other a Portugueſe Tine-Mer- of precended 


chant, did come to the Pzoſecutoz being a Hatter, and would byr- 4 4 6, 


gain with him ko a Parcel of Hats, and pzoffet him a Parcel of Por- 103 
tugueſe Wine in Exchange, and upon this pꝛevailed with him to come Poſt 311. 
and taſt of the ſaiv Wine, which in Truth was but Stale Beer 

mir'd with Uinegar, which notwithſtanding the Defendants affirm'd 

to be Portugueſe Wine ; and hereupon a Bargain was ſttuck, and 

Hats to the Calie of 1181. delivered fo ſo many Pipes of the ſafd 
pꝛetended Cine. And here the Pzoſecuto2 was the only Citneſs, 
und he was allowed foz good Evidence by Holt, Ch. J. becauſe it was Sid. 41. 
a Cheat put upon his Perſon; and he compared it to Paris's Caſe * Keb 572. 


in 1 Sid. where if the Recognizatrice had been fozged, the Party him⸗ eth 


ſeif could not be a Witneſs, but may ko; a Cheat put upon hiniſelf. 
Several 
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Several Exceptions were taken to the Indickment: 


1. That it was laid that he ſold ſeveral Hogſheads Vini prætenſi, 

N whereas it was all other Liquoz; when it ſhould be lo many Hog⸗ 
ws, (heads of ſuch Liquoz fo2 Mine, o2 pretending it to be TUine. 

Vini præteni. 2. That it is laid, Super ſe an elle a Herten of London, 

|  athi eſſet, inſtead of acſi effet. 

Vid. 1er «As It is laid, Magnam Quantitat Vini, without ſhewing what 

465, 456. Quantity, oz of what Paice ; fo2 which, Vide 2 Lev. 38. that the ve⸗ 

k ry Sum taken in Aſury ought ta be (et down, and that it is not e⸗ 

nough to ſay that he took above the lawful Uſe. 
ath Exception. Mot ſaid that the Oefendants knew it not to be 
real Wine, Vid. 9 H. 6. 9. Cro. Car. any. Trin. 11 VV. 3. K. verſus 


Foſter. 


Per c. J. Here Holt, Cb. J. The Crime is not the celling one Thing fo2 another, 
is a falſe To- hut here is a Falſe Token, the one pꝛetending to be a Boker, and 
bw" the other a Merchant, and a Combination to cheat; but the Ex- 
Ante 42, 61, Cepttons ſeems weighty, Et adjourn”. 

boys And being moved again in Hillary Term, it was held, That ſuper 
: Salk. 125. e aſſumplit eſſe Mercatorem was well enough, and the Atſi eſſet only 
2 Salk. 445. Surplulage. 


But Holt, Ch. J. thought the firſt Exception ratal, for Vinum præ- 
tenſum may be verum Vinum, and prætenſum ts not the contrary ot᷑ 
verum, but falſum. And where Powell thought prætenſum and falſum 
to be the ſame, and quoted the Statute of Maintainance of pꝛetens d 
Titles to pꝛove his Opinion, Holt, Ch. J. ſaid, in that very Caſe the 
Title of the Diſleiſee, which without Doubt is the true one, is called 

pPrætenſus Titulus, which ſhews * and verus not to be contrary. 


b. adjournary, Et adjournat. 


Scrimſhaw verſu Weltby. 


Error. of . Eggs of a Judgment in the common Pleas, where it wag de⸗ 


* lared, That in Conſideration that the-Plaintiff, at the Jnſfance 
vpov-aPro- Of. the Defendant, would buy. koꝛ the Defendant tanta Pruna quant in 
— Parte poſſet, and being them. to Billingſgate Wharf in London, he 
Pruncs as The Defendant agreedtopayhim-3 Shillings a Buſhel fo2 biue Pꝛunes, 
Phintiff and 6 fa: Damlong ; that hereupon he bought ſuch and ſuch Quan- 
_ tities of each, and bought them to the Plate readp to be delivered to 
the Dekendant, and tendered them, and that Defendant did not re ⸗ 
ceive them. Jud. pro Quer- in Common Pleas. And the Erroꝛ al- 

ſignen was, That it was not wwerr d 8 this was all he had, 02 


of Woe. bought. 


bra But per Cur. Thac need not have been ſaid, fo2 Fruit are Bona 

elfen fand to. he ſald immediately; and it was never the Intent of 

the W he ſhould ſtay * Delivery until * could have _ wt 
IC? gethe 


— 


4 


gether all he could have bought. Belldeg, ik this was not all he had 


bought 02 might have bought, that might be inſiſted on at the Trial 
as he had bought any koꝛ others. 


And upon Non aſſumpſit the Plaintiff mutt habe p2oded his De-Judgment if. 


3 en Judgment derte en it en adde Gerdi | 
THIGH 33) © nn 1 < 
et ow pane ' Vilrs verſi Cary. 
Reo? of Judgment in the Palace Court of Weſtminſter. The pie, upon # 
Plaintiff did declare, that the now Plaintiff did become indebted Judgmenr in 
to. him by Bond in the Sum ok 107 l. per Nomen J. V. Vicecom' In 5 "Ms 
Parbeck & Bini Buckinghamiz. , Defendant, without craving n 
pleads that he was truly indebted to the. Plaintiff in 921. 5s. 9d. 
and that by Way of cozrupt Agreement foz the Foꝛbearance of that 
Sum koz à Pear, this Bond was given, &c. Plaintiff replies, 
That it was pro vero & juſto Debito, and traverſes the cozrupt d. 
greement. N eh, Dekendant vemurrev ſpecially, ko: the Repli- 
cation did not ſhew how much the juſt, Deht was. Sed gon allocatur. 
Fo? there is enough to induce the Traverſe, and if it had been al- 
ledged, you could not have travers'd the Inducement; and the De- 
claration ſufficiently ſhews the Debt. Vide 1 Cfo. 609. 2 | - 
And ik there be a juſt Debt due, and a Bond is given fo2 the 
Payment of it with unlawful Intereſt, it is Uſury. 
Then it was objet#ed, That the Declaration was naught to ſay, 


1 Salk 3 


that. the PE b ant became bound per, Nomen & Cognomen J. V. vide TINY 


Vicecom ni B. the Vicecom P. & Dni B. being Titles, und 471. 
no Names, 1102- can they be underſtood to be his Sutname, fo then 
they ought not to be put in Latin: And ik one will become bdittib 
uch. Manner, the Way, to declare is by an Toe dict. ] Quod 
28 ſafd 17 be the beſt Map. 
0 


the Objecklon in the Declaration, if 2 vou would take dd. rel 
wand of it, pou ſhould have craved Oyer. id zg. 


biecklon was, That he declared ad Damtium of 200. and bnd 
3 4 9 Unde petit Judicium & Damna ſua præd. when it Hottly 
be Damna Occaſione Detentionis Debiti mts and ae are. upon fre. 
tial Demurrer. | 

Vat per Cur. It is no Fault of Fon. 

And let the Debt be contratted where it will, and b ne ah 02 
it ſuithin the Jurtsditon of Ft AMeoy, , Fourt that, mth, N mn. 
en. e ring 05 . * A 


ae Jadiciur Am, Ig mw 3 „ 


e : _ affirm'd, 
93 71 


Slater 


7 Term. J Mich. ; Anne, in B. R. „ 


304 Term. S. Mich. 3 Annæ, in B. R. 


* 1 an Z | Slater verſus May. | 
Debt by Ad. D* BC by Adminiſfratoz durante Abſentia of A. who is an Ex- 
miniſtraror ecutoz, ſhewing, That Adminiſtration was committed to him 
«wane 45ſen- debita legis Forma, without chewing that at the Time of Admini- 


Executor. tration committed he was abſent beyond Sea, oz that the Abſence 
continued, hay 


And Per Cur. It is reafonable the Owinarp ſhould have Power to 
Vide N. Lut. commit Adminiſt tation during Abſentia of an Executox beyond Sea, 
102, 103. And luch Adminiſtratoꝛ to be accountable to the Executoz; and when 
1 Rol. Abr. they (ap, that it is debita Legis Forma durante Abſentta, we muſt un⸗ 
©1356. 136. Derffand it an Abſence beyond the Sta. Vide 1 Lutw. 342. Clare 
2 Brownl. 83. verſus Hodges. But the ſame in 4 Mod. 14. is not Law, no? agreea- 
Vid- 16:9- ble to the Rolf. But ſure it ought to be avecteb that the Abſence 
Cto. El. boa. continues, actoꝛding to Pigot s Caſe, 5 Co. and fo in cafe of Admint- 
ſtratoꝛ pendente Lite. Vide 3 Keb. 212. And (0 in all like Caſes; 


Jud. pro Def. And Judicium pro Def'. 4 | 


EASE Cholmley verſus Veal. 
599,600,602. 3:60 | | 


8 8⁰ fa. againſt the Bail, who plead no Cap. againſt the Pzincipal, 
Bail, who 9 M Replication a Capias is ſet fozth, and Non eſt invent” return d 


— upon it, which appeared to be teſted à Pear akter the Judgment. 


within the 


Yeu, 6c. And per Pengelly. To charge the Ball, there ought to be a Capias 
Hob. 15. legally ſued it, and this appearing to have been ſued out within 
Aleyn 12. the Year, und no Sci. fa. ppear ing, mut be looked upon as fllegal. 
: 2 1 dep, tee . Vide Lutwyche's Rep. 1283. Redman wverſ#s Idle, &c. and 


Holt, Ch. J. The Plaintiff intitles himſelf to rerover againit the 
Ball upon Beach of the Recognizance, which is, that he ſhould an- 
wer. the Condemnation, oz render the cipal at the pzoper Time. 
And the Bꝛeach is aligned, and a Capias ſet fozth to have been taken 
out and returned, and what need he take Notice of a Sci. fa. to the 
Bail are Strangers to the Recow, and cannot take Advantage of Cr- 
ro2 init. So the not being of a Sci. fa. pzevious to the Cap. taken out 
after the Pear is but Erroz at the beſt, of which Ball cannot take 
Advantage. So if it had actually appeared to us that there was no 
Sci. fa. J queſtion whether it be any Thing moze than Erro2, and ſo 
not available to the Bail; but if it were actually void, ſtill it ought 

: Jo. 239. to come of the Batl's Side. And the Plaintiff in intitling himſelf 
againſt Bail never mentfons any Thing of the Capias. And you 
come and admit all that intitles him to his Sci. fa. againſt you, viz. the 
Non-payment of the Condemnation, and Non-rendering the — 

| 2 at, 


— I 


ä 
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cipal; but ſay, that there was no Capias, which is to (ſay, that his 
Time to render was not yet come : And what has the Plaintiff to do 
but to ſhew that there was a Capias, and the Capias which they ſhew 
may be irregular ? And if it may be ſo, we ſhall not intend it ill till vou 
thew it ſo : And there is full Title made foz the Plaintiff, and your 
Plea is only an Excuſe that there was no Capias; and the Keaſon of _ 
it is, that Jam not bound to render the Puncipal till J know what 1 5 
Execution the Plaintiff will chuſe ; whether he will chuſe to have his To 


1 Jo. 139. 
Body, which he makes appear by ſuing a Capias; fo; he might have 
ſied an Elegit, 02 Fi' fa. — pias; (02 he might h 


Jud' pro Quer' per totam Cur. Jf the Defendant dies after Capias, 
and befoze Return of it, Bail is Diſcharged per Jones, 1 Jo. 136. 


» rhornborough werſas Whitacre. 


tiff in Hand paid to the Defendant, he pꝛomiled to pay two on Defen. 
Grains of Rye upon Monday the 29th of March in ſuch a Pear, four cdcraety | 
Ozains the next Monday after, and ſo on by pꝛogreſlional Arithme- promiſing to 


tick every Monday fo2 a Pear, and non Aſſumpſit pleaded. pay 3 


| Week, Cc. 
Per Cur”, upon Motion: Let them go to Trial; and though this ide Keb. 
would amount to a vaſt Quantity, yet the Jury will conſider of the}; Pe 


— of the Defendant, and give but reaſonable Damages againſt 8 : 
_ * 


; Phips verſus Jackſon. Vide » Salk. 
| | 0 543, 544 

T was pleaded in Abatement, That tempore quo memoria non r. ] o 

extat, all the Clerks of the Queen's Court of Exchequer were p1c:tiog! 
privileged from being ſued elſewhere than in that Court; and that Privil-ge of 
the Dekendant was Clerk to R. P. un' Baron' de Scaccario noſtro præd'.“ Court. 

And upon Demurrer; Per Cur', There are two Nlaps of Pleading 
of a P2ivilege. | 

One is to go to Iſſue, and at the Trial if the Party be an Officer, To go to 
of Reco, to ſhew it by pꝛoducing the Recozd ; if he be not an Ok- 19%. 
ficer of Recozd, but is Attendant to one of the Barons, that mult 85. - 
of Neceſſity be tried by a Jury, becauſe the Court of Exchequer, as a 
Court, cannot take Notice ofit no moze than we. 

The other May is, if he be an Officer on Recozd, to pꝛoduce a Crit. Ir grade 
of Pꝛivilege at the Time of the Plea pleaded, and then no Jſſue can e Tine 
be jolned upon it: And here the Cuſtom is ill pleaded, fo2 tempore of the Plea, 
quo non extat memoria is JNonſenſe, and ſhould be cujus contrarii N Inſt, 
memoria non, &c. * 


But he having ſhewed, that he is one of the Clerks of a Baron, and 
inſiſting upon Pꝛivilege; ought not we to take Notice that he ought 
to have Pꝛivilege: 

. Rt To 


Sſumpſit, That in Conſideration of Half a Crown by the Plain⸗ 47m/# up- 
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Plea here ill, To which it was anſwer d, That he did not aver that he was Clerk 
for Want ot tg one ok the Barons of the Queen's Chequer, but 10 SCACcario n'ro: 


Averment, 


G. And fo2 that, a Reſpond” Ouſter was awarded, - 

Vide 3 Mod. | 5 1 1 

216. | : | | 

5 33 Michell verſus Waldron. 

223. | | 

Error upon RIC of Erro2 of a Judgment in Common Pleas, and Erro2 


Writof In. aſſigned was, That the Award of the Writ of Inquiry was, 
guity in c. f. deo Præceptum eſt Vic London quod Inquirat, in the ſingular Num: 
ber, and ſo all along in the ſingular Number: And the Queſtion was 
made, Whether this be amendable in this Court, ſo as to ſave the 
Defendant the Coſts which he muſt pay upon an Amendment in the 
Amended nc COMMON Pleas? And 3 Cro. 677, 709, 185. were quoted foz ſuch 
Roll ordered Amendments here, 2 Vent. 171. was allowed per Cur'. Put they 


to be brought ſeemed to fncline they could not amend, * bein the — of the 
MONT Court, but would conſider. 


And in Hillary Term the Court lald, It was ad a ping of the 
Vide: Ante Clerk ; fo2 the Courts of Weſtminſter do take Notice, that there 
270, 272, &c.gre two Sheriffs in London ; but becauſe the Court cannot amend 
without having ſomething to amend by, Ch. Juſt. oꝛdered the Officer 

of Com' Banc' to attend with the Boll in oꝛder to an Amendment. 


© 6 


Woodcock verſus Morgan. 8 


Nar' in 2 Dy BT upon a Bond, chewing, That ſuch a Day the Defendant 
upon, Hong, became indebted to the Plaintiff per Scriptum ſuum Obliga- 
on of qnas ei tor! 10M, without ſhewing the Date ol * * me taping, that 4 
— Cr and was ſealed and deliver d. 

But per Cur', Becoming indebted per Scriptum Otzen þ is 
enough : J "but the Plaint being W. queritur de Mo. &c. de placito quod 
Lev. 130, Teddat ei, without laying "—= ei debet & injuſte detinet, it was held 


224. 
3 * 


Domina Regina verfis Buck &. Hale. 


« Salk. 380. 18 * P were found gullty upon an Jndi#ment ton a Plsdemes 
222 nour ; Foz that being Cofleitozs and Aſſeſſors ok the publick 
ſors of pub. Tares in luch a Pariſh, they afſeſſed and rated ſome at too high a 
=_ ou. Rate, and omitted to tax ſome others in their Books, and yet levied 
for their In. the Taxes upon them, and put the Money in their own Pockets. 
juſtice, Ce. And now coming to receive Judgment, it was urged by Mounta- 
gue, That it being no Offence of an infamous Nature, as Perjury 
o) Foꝛgery, no2 againſt the Publick, there ought not to be any coz 


pozal an as Pilloꝛp. 


But 
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But per Cor”, Jt is an Offence of dangerous Conſequence, and vide Ante 
very pernicious ta the Government, and of very ill Example, too, ., : 
much pꝛactiſed of late; fo2 what greater Diſcouragement can there be Cr fog. 65. 
to the People to pay their Tares freely, than to have Jnjuffice and Noy 102. 
Jnequality of Rates fo2 the pzivate Advantage of ſome ? And there- —— 
koze this Dffence deſerves an eremplary Puniſhment ; and they were * Leon. 295. 
adjudged to the Pilloꝛy in the County where the Fat was committed: 

And o2dered the Marſhal to carry them down, and that a TUrit ſhould 


go to the Sheriff of the County to alliſt him in the Execution. 


Domina Regina verſus Inhabitantes de Com' Wilts. S8. C. 1 Silk. 


359. 
Ante 191. 


ON Debate on Motion koꝛ a new Trial, where the Jſſue Motion for a 
was, Whether the County ok Wilts at large, oz the Town of 5*® ti 
L. within the County, were obliged to repair the Bzidge of L. in that thellenaleing 
County; an Dwer of Sefſſons kozmerlp made upon the Inhabitants of > Bridge, 
of L. to repair, being offered in Evidence fo2 the County at the foz- o_ 
mer Trial, and rejeied upon this Reaſon, That the Juſtices of Peace 
have no Jurisdition over Highwaps but upon a Pꝛeſentment, and 


none had been to warrant this Dꝛder: It was declared by the Court; 


1. That it is a good Cauſe to grant anew Trial, that the Judge who wk. ;; 
tried the Cauſe over-ruled good, oꝛ admitted that which was no Evf- good Cauſe 
dence, and that though the other Party has a Remedy by Bill of Ex⸗ of ag hg 
ception. 22. 2 

2. That the Jnhabitants of the whole County cannot of their own,,,.;;..... 
Autho2:ty change the Bꝛidge 02 Highway from one Place to another ; canncc 
for it cannot be without Act of Parliament. : | conge a 

3. The County of common Right are bound to repair publick 8. ©* 
B2idges ; but a particular Perſon, Town, &c. map fo2 a ſpecial Cauſe Veugh. 347. 
be bound to repair them, as by Tenure, Pꝛelcription, ce. 3 266, 

4. Ik a pꝛivate Perſon build a pzivate Bidge, which after becomes When che 
of publick Convenience, the whole County is bound to repair it: — is 
Vide 2 Inſt. 701. ohh _” 8 

5. This Matter concerning the whole Countp, Suggeſtion map; $alk. 358. 
be of any other County's being next adjacent; and the Venue ſhail Where a bri. 


vate Bridge 


come from thence fo2 the Neceſlity of an indifferent Trial. bdccomes 2 
6. One of the County is a good Uitneſs in the Caſe, though not eublick Con- 
a good Juro2: And at laſt, a Rule by Conſent was made. On 
Witneſs. 


And per Holt, Ch. Juſt. If it be not obeyed, an Attachment may , 
go againſt the Jnhabitants of the whole County, and catch as many 
as one can of them. 


e n 
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Treil verſus Edwards. 


838 ER Cur”, If Executoꝛ ſuffer Judgment to go againſt him by De- 

when eſtop'd fault upon executing CUrit of Inquiry, he chall not give Evi- 

in bis Evi- dente of Clant of Aﬀets, fo he is eſtopp d, ag ik it had been the Caſe 

Wane of ac. Of an Þetir; fo2 he ſhould have pleaded Plene Adminiſtravit, 02 ſpectal- 

ſers. ly what Aſſets he has. 4 

Vid. 1. Jos. A Citation was in the Conſiſtoꝛy Court of and a Pꝛohibi⸗ 
tion was moved foꝛ upon thꝛee ſeveral Points: 


Grounds on 1. That they refuſed a Copy of the Libel. 

Suggeſtion 2. That the Citation was, Pro profanatione Cœmiterii of ſuch a 

cor» Probidi- Church; and that the Cuppoſed Pꝛokanatton was by the Party, as 

ſiſtory Court. Cozoner, in the Duty of his Office tn digging a Cops for a Utew. 

Vide 1 Salk. 3. That the ſaid Church was within fuch a Pecultar, and conſe» 

Fare i quently not within the Jurtsdi#ton of the Conſiſtoꝛy Court, not even 
by Letters. of Requeſt : And fo2 Authozity fo2 P2ohibitions upon the 
third Point, were quoted Latch 180. Noy 89. 


Per C.J. Thar Holt, Ch. Juſt. Your Suggeſtion contains two Matters that ought 
Mayen" lit to go together: The one, the Dental of the Copy of the Libel; 
Probibitions att. the other. upon the Merits, fo they are Gzounds fo? Pꝛohibitions 
2 of different Matures: The firſt, foz a Pꝛohibition only quouſque, 
Vide 1 Vent. Which. ig ipſo facto diſcharged by granting a Copy of the Libel without 
* Writ of Conſultation : The other, a peremptozy Prohibition, which 
Salk, ;2; eres them up till a Conſultation ; and upon fuch a Suggeſtion we 
= ought nat to. grant à Paobſhition : Indeed, a Pꝛohibittun quonſque, 
of give Copy. of the, Libel, if it be granted befoze any Libel exhi- 
bited, does not bind them from cexhibting a Libel, and after they ſhalt 
not p2oceed till they. give a Copy of it; and then to have a Pꝛohibition 
upon the Berits,. you muſt, make a new Suggeſtion. And at to the 3d 
Point, all Pecultars are not fnferiour to the Oꝛdinarp of the Dioceſe 
in which they are; and ſuch. as are not, cannot tranſmit any Cauſe to 
the O2dinary, and ſuch tranſmitting muſt always be to the immediate 
Vide.» Co. Superiour: The Dean and Chapter of Salisbury have a large Pecu⸗ 
zao. lar within the Limits of the DOtocele ;_ but as much out of the Ju⸗ 
3 Cco. 102. tigdifitton of the Dioceſe of S. as, the Dioceſe of London is: The pe⸗ 
7 op +% culiar Jurisdickion of an Archdeacon fs not pꝛoperſy a Pecultar, but 
3 Lev. 193. rather a ſuboꝛdinate Jurisdition ; Vid. Hob. 185, 186. and the Remil⸗ 
. lion ot the Cauſe muſt be to that Jurisdiction to which the Appeal 
would lie, in caſe the Cauſe had not been remitted + And a Peculiar 
prima facie is to be underſtood of him that has co⸗oꝛdinate Jurisdicion 
e be with the Biſhop : And therefoze to determine what Soꝛt of Peculiar 
the Suggeſti- this is, would be impꝛoper to determine upon Motion; and if your 
on were Sttggeſtion were right, it were fit fo2 a Pꝛohibition, and the Matter 


lane. t9:eome in Debate on a Declaration therein. 


5 | Domina 


1 yo 
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Domina Regina verſus Major' de Hereford. S. C. 2 Salk. 
| \ 


701. 


XAAndamus to him to ſwear ſuch a one, inta the Place of Town - An argumen- 

1 Clerk of H. and Return was, That upon Elefion B. had **iv<Recurn 
eighteen; Uoices, and the Party who ſued the Mandamus but ſeven- 1590 ©" 
teen, and that they (woze in B, Vide 2 Salk. 
| N | 435,432,431. 

Per Cur, It is a bad Return, becauſe it is argumentative, when tt“ 
ſhould be erp2eſs and diref, that he was not choſe t: And the Caſe in Vide - Jo. | 
Sit Thomas Jones. was ſaid by Holt, Ch. Juſt. to be a ſtrange Cafe, , 8. 1 
and contrary to (ubſequent Reſolutions ; but if the Mapoz had re- 1 
turn d an Elefion de Facto, and that the Party had given a Bube ts tl 
get himſelf choſe, it had been ſomething, | bl 


Bernardiſton verſus Vic' Middleſex. 


Laintiff took out a Writ againſt J. S. and delivered it to the De- 

fendant ta be executed: Upon the Arreſt, the Bail⸗Bond by the Miſnomer, 
Officer was to appear at the Suit of Bernadiſtant, and Bail was put 3*-Bond,” 
in by that Mame, and after a Reddidic ſe by the ſame Mame; and . an 
the Plaintiff ſued the Sheriff fo2 Eſcape. from the firſt 


Writ, refuſed 
ann it was mabed by Mountague, That the Bail piete and Reddd-— 
dit ſe, might he made accowing to the TUrit. 


But per Cur, It cannot be; koꝛ the Bail muſt be accowing to the 
Bail⸗Bond, and not accoꝛding to the Wlrit, o2 the Return of it; and 
though it be Vitium Scriptoris in the Bond, pet we cannot help it. 


Per. Cur”, It is a great Abuſe in Ejedment, that People make no- ,,.c., ;, 
miual Lefſees. Perſons not in rerum natuza, oz at beſt not known to Eje&men: =; 
the Defendaut ; la that he thereby may loſe his Coſts. And per om- 72 nominete 
nes, The Attozney that does ſo, ought to pay Coſts; and in this Caſe 
an Attomey wag put to anſwer Jnterrogatoyes fo2 ſuch a Pꝛaice. 


Dean ver/us Crane. S. C. x Salk; 
| 28. 


Note had been made by the Defendant to the Plaintiff's Teffa- p.ccuror de- 
A to2 above ſir Pears befoze the Adion bought fo2 Payment of clares of a 
Money; and upon Non Aſſump' infra ſex Annos, at the Trial befoze % Tego, 
Holt, Ch. Juſt. the Plaintiff gave Evidence of a Pꝛomile made to . 

himſelk after the Arreſt, and befoze the Bill exhibited ; and whether Fries ante 
this Evidence maintained the Declaration was the Queſtion : And 
the Caſe of Heylin and Haſtings was remember'd, wherein upon 
Conference with all the Judges of England, it was wh, Ho 

4 | 2omile 


\ 


— ——„— 
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Pꝛomiſe after the fix Pears brings the Matter out of the Statute of 
Limitations; that owning the Debt does not go ſo far, but is Evi⸗ 
dence of a Pꝛomile. 


Note, Here the Declaration was of a Pꝛomiſe to the Teſtatoz, and 

the Pꝛomiſe in Evidence was to the Executoꝛ. 
He14 that the And the Court ſafd, Here the Executoꝛ might declare of a Pꝛomiſe 
Evidence did to Himſelf t But adjournatur. And in Hillary Term, upon Conference 
not mriotein with all the Judges it was held, the Evidence did not maintain the 


the Declara 


tion. Declaration. 


Of filling op Per Holt, Ch. Juſt. It is illegal to fill up a Carit, after it is ſealed; 
» Writater and whoever is arreſted by Uertue of ſuch a Wait, has an Advantage: 
os —— Quzre per me, if it be falſe Jmpziſonment, oꝛ to be relieved on 


S. C. 2 Salk. , 
5 Peat's Caſe. 


Ante 228. 


Mandamus to ING moved fo2 a Mandamus to the Juſtices of the Seſſions. of 
_ + the County of Warwick, to admit Peat to take the Dath of Al- 
— legiance, and to ſubſcribe accoding to the Ack of Toleration, in oꝛder 
lify bimſelf. to be qualiſied to teach a Difſenting Congregation; and it was 


granted. 


And per Holt, Ch. Juſt. The Party ought to ſuggeſt whatever is 
neceſſary to entitle him to be admitted; and if that be not done, 02 it 
it be done, and the Fatt be falſe, that will be good Matter to return. 


YOu 1 Salk. Williams verſus Hoskins. 


fe upon LTüdgment in Ejetment was fo2 two Meſſuages, and after a Pear 
Judgment in.] A Sci' fac upon it recited a Judgment of one Meiuage only; and to 
Ejectment to this Nul tiel Record was pleaded, and it was moved to amend it. 


denied to be 
"_— But per Cur', It cannot be; fo2 this is a good TUrit fo2 any Thing 
that does appear on the Face of it; and fo2 that, if there were a Judg- 
ment to2 one Meſſuage, this TUrit would be a good TUrit to revive : 
So being good in it ſelf, though not appoſite to this Purpoſe, to 
3 amend would be to make a new TUrit, oꝛ to alter a good TUrit, and fit 
254, 286. lt to another Purpoſe ; and to amend this Writ, would falſify the 
Defendant's Plea, which was good at the Time when it was pleaded; 
and fo2 that this ought not to be, the Caſe of Napiere and Sir John 
Germaine was quoted, where after Miſnomer pleaded, the Court re⸗ 
8 fuſed to amend, becauſe it would falſify the Plea : But if the Fault 
Seel. ain had appear d in the very Crit, it might be amended; and tandem the 
new Writ. Plaintiff fo2 his Expedition took another CArtt. 8 
; And per Cur That he might do without getting this quach d; 


foꝛ if this TUrit abates, then it is not the lame Cauſe. Vid. _ 5 
: in 


— 


** OY * „ 
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Linch verſus Hocke. 2 S. C. 1 Salk. 

pe 4 6 Vide ante 
was arreſted by the Name of Minors, and gave Bafl-Bond 225 
8 by that Mame, and now would plead Miſnomer. ++ 


given, may 
And per Cur', Ik one be arreſted by a w2ong Name, and bꝛought de oo 

into Court, he may plead Miſnomer : And if Feme Covert be ar- vid 154225. 

reſted by a wꝛong Name, and give Bail⸗Bond, pet ſhe may plead 

Miſnomer ; fo2 her Bond being that of Feme Covert, ſhe may plead 

non eſt Factum to it; ideo it will not eſtop her. 1 Vent. 13. Cro. 


El. 198, 249, 583. 


Domina Regina verſ#s Hannon. Vide 1 Salk. 
379. 
Ante 42, Gr, 


IE wag indited, fo2 that being a communis Deceptor of the 182, 301. 
Queen's People, he came to the TUife of B. and made her _— _— 
lieve he had ſold Part of a Ship to her Pusband, and upon that ace f, ve. 


count got ſeveral Sums of Money from her. e 


1 1 : i Vent. 97, 
Per Cur”, Communis Deceptor is too general, and ſo is commn- 19g. © 


nis Oppreſſor, Perturbator, &c. and ſa of all other (ercept Barretor d. 71» 
and Scold) without adding of particular Inſtances; and the particu- . K. b 687. 
lar Inſtance alledged here, is of a pzivate Mature: Jf he had made : Sls. 3832. 


uſe of any Falſe Token, it would be otherwiſe. Farel 52. 


| 244. 
Et caſſetur per Cur. 1 Sid. 282. 
calls NEVE? Inditment 
5 quaſh'd 


Tenant verſus Goldwin. S. C. 1 Salk. 
WE 53+ 52 21, 360. 


IN Cafe, the Plaintiffdeclared, That ſuch a Day and Pear he was cc. for not 
poſſeſſed, and yet is poſſeſſed of a Meſſuage ſituate in ſluch a Place, repairing the 

fo a certain Number of Years yet not ended, and alſo of a Cellar, U l. 

Parcel thereof: Tahfch ſatd Cellar lies, and all the afgzelaid Meſſuage vide ante 

did lie, contiguous to the Meſſuage of the Dekendant in the Parish 4% 4 

afoꝛeſaid; and from a Gault, Parcel of the Defendant s Weſſuage, 

was wont to be ſeparated by a ſtrong thick Mall, which to the Mel⸗ 

ſuage of the Defendant did belong, and by the Defendant fo2 all the 

Time afozefaid onght to be repaired ; But that the Defendant , Ma- 

chinans, &c. though often requeſted to repair the (aid Tall, ſo neg- 

ligently kept it in Repair, that fo Dekault of Care in him, and re- 

pairing of the ſame, the Filth of the ſaid Uault, by the Decap and 

Bꝛeach of the ſaid Mall, in the ſaid Cellar did flow, and fill the lame 

fo2 ſuch a Time, by which the Plaintiff loſt the Ale of his Cellar, &c. 

And the whole Queſtion was, TAhether the Declaration was good to 

entitle the Plaintiff to this Aion? Becauſe, as was objetted, it was 

to put a Charge upon the Defendant, which could not be but by Pꝛe⸗ 

ſcription ; and none was laid here, no2 was it ſaid the Meſſuage was 

an 


hi 
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Vide Show. an ancient Peſſuage capable of a Pꝛeſcription: But in Maintenance 
er; ok the Declaration, and that it was well, being koz a Tort to his 
1 5 I Poſſeſſion, was quoted 1 Cro. 575. 3 Lev. 266. it was fo; ſtopping a 
52, 132.294: Kay which the Plaintiff habere frui & uti;debuit over the Defen- 
82 4. dant's Meadow, without making any Title to the Cay, but meerly 


upon the Poſſeſſion ; and held it would be good upon Demurrer. 


A Difference And per quoſdam, Upon a ſpecivl Demurrer; and is ſo much the 
ee ſtronger, fo2 that it was a Charge againſt common Right ; and there 
Wieng. der, Is Difference between charging a Urong doer, and the Tenant of the 
and the Te- Land in which one would lay the Charge; beſides, the Law has Re- 
Lang“ we pet to the Nature of the Charge, as whether it ariſes by the Af of 
; the Party, o2 by Ad in Law: As in Aſie fo2 a Rent : charge againſt 
the Tenant of the Land, the Plaintiff muſt ſhew his Title ; other⸗ 

wiſe it is in Caſe of Afſize fo2 Rent-Service ; and the Reaſon of the 
Difference is, becauſe one is of common Right, and the other not. 

35H 6. 7. 27 H.6. 15. a. So in Aſſize of Common in Szols, there 
mult be a Title made to the Plaintiff; ſecus it is of Common appen- 
vant, becauſe it is by Ad in Law; and though it may be by Pꝛeſcri⸗ 
ption, yet that is but ſubſequent Evidence, and not the Cauſe and 
Foundation of it. | 1 
For not Re If the Pundzed be indicked fo2 not keeping the Highway. in Repair, 
TR 8 it need not be ſaid how it is chargeable; but if it were againſt a partt- 
e, cular Perſon, it is otherwiſe : So here, if this Action were foz not 
Repairing another Man's Houſe, o2 ſich a Highway, there would be 
Reaſon that the Plaintiff muſt ſhew a Title, and a ſpectal Reaſon 
of the Charge, becauſe it would be to impoſe a Charge upon him 
againſt common Right : But here it is to repair his own Houſe, 

which of common Right he is bound to do; and every Body by Law 

is (o far bound to repair his Houſe, that thzough want thereof an- 

other be not pꝛejudiced. | 

At Common Law, if there be two Jointenants of a Houſe, and it 

wants Repairs, a Writ De Reparatione faciend4 will lie fo2 the one 

againſt the other; ſo if the Houſe of one be likely to fall to the J2e- 

Win bes, JUDICe of another Man's Houſe, a TUrit De Domo reparanda will 
-+54randa,8cc. lit, and it is no Matter whether it be an ancient Houſe, oꝛ anew one: 
But if the one were an old ruinous Houſe, and a new Houle be built 

near, it will not lie; becauſe the Moꝛd Debet in the Crit would ex⸗ 

clude him, and the Noꝛd Solet in theUWrit may be left out: Reg. 1 53.b. 

A by 2 Inſt. 404. Moore 374. 11 Co. 82. Weſtm. 2. c. 24. Jf Leſſee fo2 Pears 
TONE build a Houſe, it is Taſte ; and to let it fall is anew Waſte ; Keilw. 98. 
Held on Debate, that if one Man has the upper Roms of a Houle, 

and another has the Foundation and lower Rooms, and the upper 

Tenants of Rooms be out of Repair, the Owner of the lower Rooms has an 
Rooms. Action againſt him that has the upper Rooms; and ſo it ſhall be vice 
verſa, fo: Non-repair of the Foundation: And we ſay, the UUall 
airs Solebat reparari, which Mo is as ſtrong as Conſuevit, and takes 
ri away all Intendment o2 Doubt that it was a new Houſe : So is the 
| Caſe in 3 Mod. - ----- and the Caſe of Roſwell and Pryor was after 
Vide ante2®-Tlerditt, and would otherwiſe have been ill. Vid.6 Ed.q.Fitz, Treſp. D 2 
2 2 8 Il 
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One was cutting done his Hedge, and it fell upon the Plaintitk's 
 Qzound.; it is no good Plea to ſay, that it fell againſt his Till ; 
but the Defendant ought to ſhew that he did what he could to 
hinder it, and that he removed it with all Speed. 8 
Againſt this were quoted the Caſes ok st. John 2. Moody, 1 Vent. 29; rr 
274. I Alllize be fo2 Rent againſt Tertenant, the Plaintiff is com- ought cs 
pellable to make a Title ; otherwiſe if it be bzought againſt the Per⸗ Wer bie 
no? of the Rent: I one nafl Boards to my CUlindow, J need not in 1 
an Alon koꝛ the ſame ſhew my Title; but if a Man, who has G2ound Vis: Lev: 
cloſe to my Houſe, in aſſerting his Right, build in my Light, there 1 el $28 
mult ſhew my Right to have an Aﬀton againſt him koz it; upon which boy 99 98 
Reaſon is Cro. Jac. 43. Dent v. Oliver's Caſe, fo2 hindering the Plain: Vent. 214, 
tiff from taking Toll in his Fair, without chewing any Title to it; .o. 128, 
good becauſe againft a Wrong:doer. 185,288,292 


412. 


* 


— — 


Holt, Ch. Juſt, The Caſe of Sands and Trefuſis is not like this; co 3, 
fo2 there the Solebat goes to the Currere, which is the Thing com: 13 
plain'd of ; and Solebat ig of an incertain Stignification, and p2operly 3" "44 
goes to repeated Acts; and it is ſaid the Wall Solebat reparari, and Weat \35, 
pet it is a permanent Thing, and therefore it is very impꝛoper to lay „ 352, 
a permanent Thing Solebat. And he allowed, that fozmerly and ſtill , CJ. 
there is a Difference between charging a Trong-doer, and the Tenant incerraiasig- 
of the Land; foz to charge a Tertenant, one muſt make Title by ngen . 
Gzant o2 Pꝛelcription, but none need be made againſt a KUrong⸗doer: proper. 
And koꝛmerly it was thought neceſſary to maintain Caſe againſt Ter⸗ 
tenant fo2 ſtopping a Tap, to ſhew Title, but the contrary has been 
holden ſince ; Vid. Brit and Stroud, ----- and that as well on De- 4 Mod. 4:8. 
murrer, as after Uerdi# ; but J know no Caſe where one puts a vide ante 19 
Charge upon another, ercept it be of common Right, but he ought 
to ſhew Title, as in caſe of repairing one's Houſe : But if J have a 
Houle of Office in my G2ound walled, and no Cellar is contiguous 
to it, and another digs a Cellar cloſe to my {Uall, which ſtands well 
till you have dug your Cellar, it ſeems hard to bzing a greater Charge 
upon me, by his digging his Cellar contiguous to my Tall, whereby 
mp Wallis in its Mature become weaker : Suppoſe one Man has a cis pur. 

Houle, and Cellar contiguous to it, and one TUall ſerves fo2 both, 
and he ſells the Cellar ; TUho ſhall repair the Mall? Oz ſuppoſe this 
- Cellar was made after the Gault, and the Mall thereof; koz the one 

Party's making a Tall, ſhall not take away the Owner of the conti- 
guous Sotl's Liberty of digging a Cellar; but ſuch digging ought 
not to b2zing a greater Charge upon the other; | 

Gould Juſt. Yoſt certain there are a great many Caſes; that if a %u uſt. 
Man declares that he ought to have Common, &c. if it be againſt 5 ick.“ 
the Tertenant, oz Dwner of the Soil, there ought to be a Title 
made, 1. Vent. 319, 356. but latter Cales have gone otherwile ; 

Vid. Matthew's and Baker's Caſe, and Plottney and Slaughter, Hill. 

4 W. & M. Roll. 1771. And here it is ſaid, He ought to repair; and That the 
that Tow, ought, will bꝛing the Matter in Evidence, and the Otf- Word 1% he 
ference is between a Declaration, oO Plea in Bar. 2 Vent, 185. willbinstkh⸗ 


Matter in 
Aud Evidence. 
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314 Term. S. Mich. 3 Annæ, in B. R. 


Per Cu, De. And at another Dap, per tot Cur, The Declaration is good; fox 
claration there is a ſufficient Cauſe of Acton appearing in it, but not upon the 
Con the CUIO2D Solebat; but if the Defendant has a Houle of Office incloſed 
Word solebar. with a Mall which is his, he is of common Right bound to uſe it ſo 
as not to annoy another; and there is a great Diverſity between a 
Pꝛeſcription to put a Charge upon a Yan to repair his Fence, and to 
£rcuſe one from a Treſpaſs, fo2 ſuch Charge muſt be by Pyeſcriptfon x 
But the Reaſon here is, that one muſt uſe his own do as thereby not 
to hurt another; and as of common Right one is bound to keep his 
Cattle from treſpaſſing on his Neighbour, ſo he is bound to uſe any 


3 Vide 1 Selk. Thing that is his, ſo as not to hurt another by ſuch Uſer. If a Ban 


22, 360. hag two Houſes, one of which has a Houle of Office that is kept in 
—. the Tall of the ſame Houſe from a Cellar in the other, and he 
and Vendor ſells the Houſe to which the Houſe of Office does belong, the Buyer 
— Houſes, ig to keep it in good Repair, ſo as not to pꝛejudice the Ulendoys 
Ante 245, Douſe ; fo? he is ſo to uſe it as not to hurt another. 
| Suppoſe one ſells a Piece of Paſture lying open to another Piece 
of Paſture, which the Uendo2 has; Uendee is bound to keep his 
8 _ running into the Uendoz's Piece; ſo of Dung, oz any 
When Ver. If a Man eres a Houſe of Office, to which there is contiguous a 
dee muſt de- Vacant Piece of Gꝛound which is his, and by which the Houle of Dffice 
fend his Cel. fg kept in; there ik he ſells the vacant G2ound, and Uendee digs a 
— Cellar in it, as he may do, there he muſt defend his Cellar againſt 
the Houſe of Dffice. | | 
12 Tf a Man builds next to a vacant Piece of G2ound of his own, and 
a. 39, then ſells the new Houſe, keeping the S2ound in his own Hands, he 
Poph. 170. Cannot build upon the waſte G2ound ſo as to ſtop the Lights of the 
Ro 167 Houſe ; fo2 by Sale of the Houſe, all the Lights and all Neceſſaries 
Hob. 131. to make them uſeful, paſs ; fo2 by Sale of the Houle, all the Conve- 
+ on _ nience it has will paſs; and as he himſelf cannot build to the Pꝛeju⸗ 
: Bulf 1:6 dice of the new Houſe ſo ſold, ſo cannot the Uendee ok the vacant 
2 Keb. 825. Gꝛound do it: But if in that Cale he had ſold the vacant G2ound, 
_ xCro. 419. without reſerving the Benefit of the Lights, the Court doubted in 
that Caſe that Uendee might build fo as to ſtop the Lights of the 
Uendoꝛ, becauſe he parted with the G2ound without reſerving the Be- 
Where Ven. nefit of the Lights; fo2 that Cale differs from that of Palmer and Fle- 
dar reſerves chier: And they ſaid they doubted in the Caſe in Keilw. 98. where it is 
ge of Light, held, that the Owner of the lower Roms in a Houſe is bound to re⸗ 
Ge. pair the Foundation: There is indeed a TUrit in Nat. Brevium 127. 
to a Mapoꝛ, to command him that has the lower Roms to repair 
Planeds the Foundation, and him that has the Garret to repair the Kot ; 
might bave btit that is grounded upon a Cuſtom : And the Declaration would 
der led ber. he better to ſay only, That the Mall, and Houſe of Office, are the 
Defendant's ; and that thzough Default of him, the Filth ran ints 


your Cellar. 

—& Jud" pre Et jud' pro Quer per totam & plen' Cur”. 
| 55 
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Matters. 
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A. 


Abatement. 


IME to plead in Wbatemert 
Page 175 

Writ abated Ex officio 198 
Two Sorts of Pleas to abate the 
Writ 27 
Plea in Abatement to the Addition 
of Gentleman 80 
Demurr' to an Abatement for Want 
of Additions in an Homine Re- 
plegiando 84 
In Abatement, that he yeceived Or- 
der of Knighthood, good 105 
Abatement for Mi ſnoſmer, with a 
Traverſe, Repleader, and De- 
murrer 115 
Demurrer in Abatement, Joinder 


in Bar 198 


Pleading in Abatement for Want of 
diſtinguiſhing Father from Son, 


Lid. 


Plea in Abatement to a Seire fa, 
that J. S.was a Tenant not ſum- 


moned KY 199 
Acceſſory aud Principal, Vide 32 


| Obje#. That ſuch an Action was 
never brought before, therefore 


lies not, anſwered Page 56 
Feoffment and Acceptance plead- 
ed in Satisfaction of a Bond, 


82 
IndiAment for tearing an Account 
after it was ſettled I75 


Attons on the Caſe, Vid. Caſe. 


Addition. 


| Servant to J. S. is a good Addi- 


tion | 58 
No Addition needful to a Writ 
Vicontiel "BN 


Adminiſtration. 


Adminiſtration by the Archdeacon 
of D. cannot intitle the Plain- 
tiff upon a Judgment obtained 
at Weſtminſter 134 

If Adminiſtrator doth not appear 
in the Declaration, it is fatal on 
Demurrer. 133 
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Of one's only generally admitting 
himſelf Adminiſtrator Page 136 
Plaintiff as Adminiſtrator ſues the 
Defendant as Executor, the In- 
teſtate dying before the Return 
of the Writ of Inquiry upon an 
Interlocutory Judgment 142 


Ordinary of Ireland may commit 


Adminiſtration here in England 
of Goods within his Dioceſe, 


145 | 
Pleading Adminiſtration by a Pecu- 
liar, 241 


The Power of an Adminiſtrator | 


de Bonig non 294,297, 298, Gc. 
Admiralty. 


If Prohibition lies before Appear- 
ance, to ſtay Proceſs in the 
Admiralty in quadam Cauſa Sal- 
vagii 11 
Whether the Court of Admiralty 
can compel the Payment, where 
the Maſter hypothecates the 
Ship and Goods Ibid. 
Of the Maſter's compounding for 
the Ranſom of the Ship I2 
Prohibition to the Admiralty to a 
Suit concerning Seamen's Wa- 
ges on the Statute of Limita- 
tion. | 25 
Property bound by Sentence in the 
Admiralty 
From what Time Duty to Seamen 
ariſeth Ibid. 
The Admiralty hath Juriſdiction 
of the Hypothecation of a 


Ship, 25, 79 


Caution given in the Admirakty to 


ſome Part-Owners of a Ship, 
and there afterwards libelled, 
the Ship being loſt 


Maſter, if Prohibition may be 
to a Libel # 
Libel in the Adwriralty for Seamen's 
Wages 


1 


26 


162 
Ship in Diſtreſs pawned by the 


79 


238 


Almanack. 


Where the Almanack is Part of the 

Law Page 41, 81 
Whether the Court can take No- 
tice of the Miſtake of a Day, 
being told it Ore tenus 196 
A Calculation moveable for Eaſter, 
| 196 
Amendment. Vide 33. ; 


Of Exception in criminal Matters 
by Stat. 8 HF. 6. 269 
Where Amendment muſt begin in 
Repleader 2 
What Errors of a Judgment in an 
inferiour Court, will be allowed 

to be amended 167 
Difference of Amendments of Writs, 
284, 286, 263, 279, 310. 

What's amendable in Crown-Caſes 
by the Common Law 268, 271, 
281 

Of Amendment of Indictments, In- 
formagions 272, 273 

If criminal Proceedings are amend- 
able per Statutes 276 

If Error in the Teſte of a Writ be 
amendable 276 
What cured by the Stat. of Jeofazls 


The Statutes of Amendments my 
plained 285, 286 
Appeal. 


Appeal brought againſt one acquit- 
ted at the Aſſizes, upon Indict- 
ment of Murder: Motion to 
have the Appellee diſcharged: 
Per Cur', He muſt be arraigned, 
and then he may plead his Re- 
leaſe, or Anterfoits Acquit 219 


Apprentice. Vid. London. 


Indictment for refuſing to provide 


for a poor Apprentice 1 ** 
n- 


. 
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The TABLE. 
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Indictment for inticing an Appren- 
tice to depart, is naught Pa, 288 
Bond to make Apprentice free at the 
End of 7 Years, or 8 Years, if 
requeſted 182, 288 
How to be conſtrued 259 
How Archdeacon may grant Admi- 
niſtration, and how to bepleaded, 


134 
Arreſt. 


Of Arreſting one going from court, 
| O 

Motion to diſcharge one arreſted 
on a Sunday without Warrant, 


96 


The Bailiff pronounced an Arreſt, 
but laid not Hands on the Par- 
ty. it is no Arreſt nor Reſcous, 173 

One hinders a Bailiff from arreſtiug 
a Man, it is a Contempt to the 
Court, tho' no Reſcous 210 

Bailiff ſtays below at the Street- 
door, and ſent his Follower with 
the Warrant up three Pair of 


Stairs in Diſguiſe, who laid | 


Hands upon the Priſoner, and 
told him he arreſted him: The 
Priſoner got from him, and ran 
down to the firſt Floor: The 
Defendant, being below in his 
Shop, ran up before the Bailiff, 
and opened the Door, and put 


the Priſoner in, and would not 


ſuffer the Bailiff to go and take 


him. Quere, If a good Arreſt, | 


211 
Aſſault. Vid. Battery, 


Aſlumpſit. Vid. Cale. 


Special Aſumpſit, for that J. I. 
having a Rent-charge out of the 
Defendant's Lands, would ſave 
harmleſs againſt Diſtreffes, ec. 
promis'd to pay ſuch a Sum: 
If there be no Right of Diſtrain- 


9 


1 


ing appears, it is no good Con- 
ſideration Page 265 
Indebitatns Aſſumpſit lies not for 
Money won at Play 128 
Nor upon mutual Promiſes 129 
Nor upon a Bill of Exchange 
againſt the Acceptor Ibid 

A ſpecial Aſumpſit for Money won 
at Play, and how to be brought, 
Ibid. 


| Indebit Afſump' by Executor, for 


Money of the Teſtator recei- 
ved to the Uſe of the Executor, 
161 

Aſumpſit on the Defendant's in- 
conſiderately promiſing to pay 
two Grains of Rye, and ſo on 
progreſſional Arithmetick 305 
Aſſumpſit after the ſix Years, brings 
the Matter out of the Stat. of 
Limitations ; but owning of the 
Debt goes not ſo far 319 


Attachment. Vid. Attoznep. 


Proceſs upon Attachinent in Lon- 


ä don a 78 

Rule for an Attachment on an Afﬀe- 

davit, Niſi Cauſa 141 
Attomey. 


Judgment upon an Attorney's ap- 
pearing without a Warrant 16 
Attachment againſt an Attorney for 
procuring, one to be turned out 
of quiet Poſſeſſion Did 
Two brought Error by two Attor- 
neys; one Attorney aſſigus Error, 
the other pleads, Gc. 40 
Attorney promiſing to appear 42 
Contempt upon Attorney under- 
taking to appear for a Defen- 


dant 86 
Bill againſt Attorney, when to be 
filed: 106, 175 


Attorney of the Common Pleas pleads 


to the Juriſdiction of the Court; 
T t he 
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The TABLE 


he ſhall not be ſworn to his! 


Plea, nor ſball the Writ be ſet 
out at large Page 114 
Attorney taking Money of a 
and not doing his Buſineſs, 187 
Plaintiff declared as Clerk of the 
Court: Defendant pleaded he 


was Attorney of the Court. abſq; | 


hoc, that he is a Clerk of the 


Court : Plaintiff replies, he is| 


a Clerk of the Court, prout patet 
per Recbrd inde reſiden in Cur', &c. 
and prays the Record may be 
inſpected: The Plaintiff is re- 
gular in his Pleading, and if 


Defendant will not join Iſſue, 


Plaintiff may ſign judgment, 
2 


Averment. 


Where immaterial, and the Iſſue 
impertinent 3 
Rule of Averment upon Actions in an 
inferiour Court, to ſhew it to be 
within their Juriſdiction, 223 
Plea ill for want thereof 306 


Avowant, 
Pleads a particular Eſtate, withont 
ſhewing who had the Fee 223 
Award. 


Conſtruction of awarding Suits to 
ceaſe 
Conſtruction upon the Awardin 
a Releaſe Ibid. 
If one Point be final, the Award 
good for ſo much 3 
To pay 10 J. in full of all Demands, 
how far extends Did. 
The Awarding a Sum of Money is 
a Bar of Action Wid. 
When Award ſhall be ſaid ready 
to be delivered 82 
Of Parol Award 
Debt on Bond to perform an 


of a Man, 


6 The Extent of the Words ( 


34> 35] 


160 


1s pleaded, and a Parol Award 
ſet out: If Parol Award may be 
ſaid to be delivered as well as . 
one in Writin, Page 160 
Award ready to be delivered, how 
to be underſtood Did. 
If Award of collateral Matter in 
Satisfaction of Damages, be a 
good Plea in Bar, without al- 
ledging Performance 222 
Partition awarded, and not ſhewed 
how to be 231 
Dimidia Pars, Medietas, Con- 
* wid Ibid. 
Award, that a Suit in Chancery be- 
. tween the Parties ſhall be diſmiſ- 
fed, good 232 
Po 


mands) in an Award Ibid. 
A ſtated Rule in Awards, that are 
to be de &. ſuper Premiſſis 232 
Award to pay Coſts of Suit depend- 
ing in an inferiour Court 145 
Debt on Bond for Performance of 
an Award 244 
Where the making of an Award 
is the Date of it, 244 
De &. ſupra Premiſſis, how far ex- 
| tended Ibid. 
Award uncertain, and ſo not final, 


 Tbid. 


| The Award of the Writ of Inquiry 


was, Ideo Præceptum ef Vic Lon- 
don quod Inquirat, and amended, 


306 
B. 
Bail. 
mmon Bail for Feme Co- 
vert . 


Bail diſcharged upon poor Pri- 
ſoner's confeſſing the Action, 22 
The Time to except againſt Bail 
after Notice 24 
Bail, upon a Certiorari to remove 


. Award, Ita quod, &c. no Award 
4 


an Indictment 33 


If 


The TABLE. 


If Bail in Error upon a Bond for 
the Return of a Ship Page 58 
Warrant of Attorney to confeſs 
Judgment to ſave the Bail harm- 
leſs for ſo much Money receiv'd 
by him to their Uſe as Execu- 
tor 77,91 
Sheriff takes one Bail-Bond upon 
a Debt by three jointly and ſe- 
verally. Plaintiff takes an A(- 
ſignment, and would have the 


Sheriff amerced. Agreed that | 


the Bond was not according to 
the Statute 122 


If the ſame Bail be to the Action 
after the Aſſignment, Plaintiff 
may except againſt them id. 

Regula in B. B. it Debt be brought 
upon a Recognizance in B. R. 
the Defendant hath 8 Days in 
full Term to render the Princi- 
pal 132 

Of proceedings on Bail- Bond in 
C. B. and B. R. Ibid. 

Irregular to proceed on a Bail- 
Bond till Eſſoin day of the next 
Term 226 

Bail may render the Principal 
when they pleaſe, and take 
him up upon a Sunday. So 
may a Sheriff take an Eſcaper, 

| ny 

At what Time Bail may ſurrender 
the Principal, tho' Notice be 

not to the Plaintiff 238 

When Bail above upon removing 

2 Cauſe by Hab' Corp 

The Bail in Circuit-time charge the 
Principal with 4000. and was 
ſoon after charged with the 
Queen's Debt 247 

In caſe of Bail, if the Recovery 

were for more than is men- 
tioned in the Ac esiamt, the Bail 
not to be charged 266 

Caution againſt extravagant Ac 
etiams, and exceſſive Bail 267 

Seire fac againſt the Bail, who 
plead no Capias ſued within the 
Year we 304 


242 


| 


If Defendant dies after Capras, and 
before the Return of ir, the Bail 
is diſcharged _ , Page 305 
Motion to make a Bazl-Piece and 
Reddidit ſe, according to the 
Writ upon an Eſcape brought, 
but denied, 309 
A Priſoner for Debt under 1001. 
diſcharged purſuant to the late 
Act, and after was taken again 
for above 1007. He muſt find 
ſpecial Bail 301 
One cannot move to ſtay Pro- 
ceedings upon a Bond for Pay- 
ment of Principal, Intereſt, and 
Coſts, till Bail put in 11 
Debt upon Recognizance againſt 
the Bail. Plea, that there was 
no (apias againſt the Principal. 
Repl. That there was. Rejoin. 
That a Writ of Error was al- 
lowed before the Return of the 
Capias I39 
Judgment upon a Recognizance 
by Bail 157 
Common Forms of declaring up- 


on Recognizances againſt the 
Bail - 4... 39 


Bankrupt. 


Action by Aſſignee of a 1 
e 


by Commiſſioners, how to 


laid 131 


Baron and Feme. Vide Feme. 


Baron and Feme Executors. They 
declare in Iadeb Aſſumpſit as 
Executors. If upon Nonſuit, 
they ſhall pay Coſts 91 

Husband leaves his Wife. Plain- 
tiff entertains her, and brings an 
Action againſt the Husband for 
her Diet and Lodging 171 

Of Baron and Feme acknowledging 
a Deed in Court 263 

A Man and his Scolding Wife in 
a Writ of Error, and judgment 
| upon 


The TABLE. 


upon the Indictment, come in 


Perſon to aſſign Error upon the 


Indictment of the Woman for 
being a common Scold, and did 
| Page 213 
Action againſt Adminiſtratrix, who 


in her Husband's Life-time dealt | 


ſeparately, in ſelling Tea, on a 
Bargain by her then made 162 


Baſtard. 
| Baſtard Children, & c. Vide 


Battery. 


100 


| 


What Aſſault makes a Battery 149 | 


Spitting in the Face isa Battery 172 


Bilis of Exchange. Vid. Merchant. | 
Difference of Bills of Exchange, | 


29, 30 


Proteſt by the Statute 9 V. 3. is 


for the Benefit of the Drawer, | \ 


Woman indifted at the Quarter- 
Seſſions of a Borough Page 220 
Diſcent of Borough-Exgliſo 120 
Difference between Gavelkind and 
Borough- Engliſh 121 


Bidges. Vide Mays. 


Information for not repairing a 
Common Bridge 150, 191 
For ſuffering a Bridge to 

be out of Repair Ibid. 
Error of a Judgment upon Indict- 

ment for not repairing a Bridge, 
255 
Motion for a new Trial for not 
repairing a Bridge 307 
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— 


8 
Actions on the Cale. 


FOaAſe may be where the Party 
hath no other Remedy, 


81 

Error upon an Inland Bill of Ex- 

change not proteſted "mo 

Intereſt upon a Bill of 3 
13 


Bond. Vide Bail, Obligation. 


Bond to be ſpecified, or not 167, 184 
One cannot move to ſtay Proceed- 
ings upon a Bond for Payment 
of Principal, Intereſt and Coſts, 
till Bail put in Gs 
Bond or Note of 20 Years ſtand- 


ing | 22 
Diverſity between the Condition 
of a Bond when it is a Duty, 
and when to do a collateral Act, 


Attons on the Caſe fo2 Moꝛds. 


You ſtole my Box-Wood 23 
Iou have Polen my Timber, actiona- 
ble, and why; and other Words 
for ſtealing 23, 24 


| Caſe for ſcandalous Words of a 


Juſtice of Peace, and Chancel- 
lor of a Conſiſtory Court, There 
goes your rare Chancellor, to ſub- 
orn Witneſſes againſt the Parſon, 
200 

To ſay one ſtole a Deer, without 
averring it to be a tame one, 
104 

Words ſpoke at ſeveral Times in 
Defamation ofa young Woman. 


227 
: ' Bozoughs, 
Two Sorts of Boroughs oy 
| 4 


Verdict, and entire Damages, 
the firſt Words not being actio- 
nable 148 
Scandalous Words ſpoken of a 
publick Officer, and in Reference 
to his Office, 201 
Cale 


—— 


— 


B L E. 


Cale fo2 Toxts. 


Difference between charging a 
Wrong-doer and the Tenant of 
the Land Page 312 

Diſturbance 4 19 

For malicious Proſecution 25 

For malicious indicting the Plain- 


tiffs Wife of Felony, how the | * 


Plaintiff ought to proceed in 
this Action 216 
For ſtopping Lights, 116, 313, 314 
For malicious indicting of Barra- 
try 3 261 
Caſe for not repairing the Wall 
of his Vault, G0. 311 
For conſpiring to vex and oppreſs 
. ˙ ' i108 
For reſcuing a Perſon on mean 
Proceſs, and the Evidence, 211 
For an Eſcape on Proceſs out of 
inferiour Court, if it ought to 
ſhew the Authority of the Court, 
EM | 72 
Indictment for Conſpiracy lies 
before Acquittal ; but Caſe lies 
not till Acquittal 137 
Caſe for uſing the Trade of a 
Woollen-draper contrary to 
Cuſtom 1 3 
Caſe upon a Writ for Election of 
Members of Parliament 45 
For Obſtructing his Vote, and what 
Remedy 45, 46, 47 
Whether the Action ought to be 
till the Parliament hath deter- 
mined the Right 49 


Cale on Aſſumpſit. 


Caſe upon mutual Promiſes of 
Marriage, and no Evidence of 
ber expreſs Promiſe 172 
How one may declare in Caſe upon 
his Poſſeſſion, againſt a Wrong- 
doer 19,21 


Vide a Special Aſſumpſit 265 


The 7 A 


Certiozari. 


[f an Order be removed by Certzo- 
rari, on which Appeal lies; be- 
fore Appeal it ought not to be 
filed till the Court is informed 
of the Matter, and then they will 
grant a Procedendo notwithſtand- 
ing the Certiorari, Pa. 40 Vid. 43 
When a Certiorari may not hinder 

Execution, Cc. 33, 43, 83 
Certiorari ad In formand conſcientiam 

Curiæ „ 
If the Court may ſend a Certiorari 

after In nullo eſt erratum plead- 


o 


. 3 Ibid, 
Certiorari ex Officio, the Form of 
n 208 


Bail upon a Certiorari to remove 
an Indictment, 23 
Certiorari where Error don't lie, 17 


Church. 


s 


If a profeſsd Church- man may 9⁰ 


to Meetings 3 
Mandamus to ſwear in Church- 
wardens, and the Return 89 
Libel for not coming to, his Pariſh- 
Church on Sunday, and not re- 
ceiving the Sacrament 188 
Expoſition of Stat. 1 Eliz. [ to. his 
own Pariſh-Church, or ſome 
other] 189 


Clerk. 


Pariſh-Clerk ſues Church-wardens 
in the Spiritual Court for Mo- 
ney due by Cuſtom 252 

Clerk of the Peace convicted of Miſ- 
demeanors, as for taking excel- 
five Fees 192 


Colleitozs and Afrefſozs of Taxes? 
| Vide Tndiftment. 


* 3 Ft 


Uu 


Common, 


. 
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| 
Common. 


Þreſctiption for Common for Cattel 
levant and couchant, good to a 
Meſſuage or Cottage Page 114 


n Conſtables. 


Ale- Sellers not qualified to be Con- 
ſtables 42 


* 


Contempt. 


What is a Contempt 43 
Contempt againſt the Privilege of 
the Queen's Palace 73 
Commitment for Contempts, &c. 
to anſwer Interrogatories in Cu- 
ſtody - Ibid. 


Continuando. 


What Things may be laid my 
Continnan 1 


How the Contimuando ought to be 
laid 39 


Conſtruction of Secundum conſue- | 


tudinem Curie 


Conviftton, 


Convidion by Act of Parliament, 
as for imbezilling Yarn, per Stat. 

7 Jac. I. c. 5. before Juſtices muſt 
be after Summons: (Vid. Sum- 
mons) 
Procedendo upon a Convifion re- 
moved by Certiorars 17 
Of Corporations electing Parliament- 
men 52 


GI 


Copphold. 


No Occupancy of a Copybold Eſtate, | 


for two Reaſons 66 
Cuſtom to grant Copybold to three 
| Perſons ſucceſſvve, ſicut nomi- 

nantur in Charta 63 

35 F 


| 


4 


Lord that may grant for 3 Lives 
may grant for one Page 68 
Pleading a Copybold Eſtate 19, 20 


Coſts. 


No Coſts for the Defendant, if 
he hath Judgment on Demur- 
rer 88 
Wife Executrix, and Husband and 
Wife declare as Executors ſar 
Indebit Aſſump, if upon Non- 
ſuit, they ſhall pay Coſts 91 
In Trover upon the Executor's own 
Poſſeſſion, he ſhall pay Coſts, 92 
Where Coſts to be paid upon Non- 
ſuit e 94 
Where the Defendant ought to 
have Cofts upon the Plaintiff's 
being nonſuited, though he 
declare as Executor 181 


Covenant. 


Covenant by Leſſee againſt Leſſor: 
Defendant pleads he entered to 
diſtrain, and traverſeth the Ou- 
ſter : Plaintiff demurs. Judg- 
ment pro Defendant, I50 

Covenant brought by an Appren- 
tice . I 54 

How the Act of Compoſition ought 
to be pleaded 58, 156 

Ojger of the Body of the Deed of 
Covenants, is not compleat with- 
out Oyer of the Indorſement, 


(if there be one) 237 
The Nature of an nee, 
| id. 


Covenant againſt Husband and Wife 
upon a Demiſe to her dum Sola 


239 
Counſelloz, 


His Privilege to have a Trial at Bar, 
123 

Formerly an Attorney, accuſed of 
Frau | wo 
Court 
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Court Inkeriour. 


Rule of Averments upon Actions 


to be within their Juriſdiction, 
| Page 223 
Where it is hard to hold the De- 


fendant to his Confeſſion in 
pleading, or not 10 


Cuſtom. 


Three Reaſons to ſupport a Cu- 
ſtom | 


124 
Secundum conſuetud. Curie 617 
D. 

Declaration. 


Rue upon Declaration delive- 
red in Hillary Term 22 


the Cauſe 


But if the Declaration was 1 © 

ſhould be right Ibid. 

The firſt Delcaration will help the 

ſecond 129 

Of leaving Declarations in the Of- 

„ 153 
Dekault. 


Default after Iſſue in real and per- 


ſonal Actions, and the Conſe- 


quence 4. 5 
Default peremptory, where 5 


Where Judgment ſhall be upon 
the Demurrer, or the Default, 5 
Diverſity as to the Defaults of the 
Defendant, or the Plaintiff 6 
Where Demurrer waived by De- 
fault in a perſonal Action 7 
When Inqueſt may be taken by 


Ibid. 


rer joined 
. 


— 
? 


in Inferiour Courts, to ſhew it 


The Fact ſeemed to be laid before 


Default, before Count or after 


Judgment by Default after Demur- | 
9 


Demand. 


See the Difference where a Duty 
is payable on Demand, and 
where tis no Duty till Demand, 
Page 200 


Demurtrer. 


Demurrer joined in Paper, and Plea 


allowed to be changed 38 
Difference of Demurrere 118 
Deodand. 
Forge-Wheel, if a "OY 187 
Depile. 


Whether Fee- Farm Rents will paſs 
by the general Words, Of all my 
real and perſonal Eſtate, 106, 107 
How if it be with the Words, Not 
otherwiſe diſpoſed of, 107 
The Word | Eſtate] will paſs a 
Freehold as well as a Chattel, 

| | 107 
Conſtruction of the Word Le 
| bid. 
Expoſition of general and particu- 
lar Words in the Clauſe of the 
Will 108 
Reſidue of the Eſtate (to what the 
Word Reſidue relates) Ibid. 
(Una cum) in a Deviſe, how it ex- 
tends 108, 109 
Conſtruction of the Words [ AU my 
Eſtate] in a Will 110 
Rule of a Deviſe to a particular 
Purpoſe 111 
The Words [Not otherwiſe d:ſpoſed 
of ] how to beexpounded, 1[b:d. 

| All the Reſt and Reſidue, if by the 
Word [Reſt] a Reverſion may 
paſs Lid. 
Deviſe to an Heir at Law, pay- 
ing, &c. and for Default there- 
of, Remainder over; the Heir 


till 


- 
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till Default is in by Deſcent, 
Page 241 


Ditlrels. 


Diſtreſs for a Pariſh- Rate upon 
Tenant of Part of an Houſe, 
made before Quarter-day by 
Vertue of a general Warrant, 

| | | 214 

Whether if Inhabitant coming in 
three Weeks before the Quarter- 
day may be rated Thid. 

Caſe for reſcuing Goods, the Plain- 
tiff had diſtrained for Rent upon 
a Demiſe from Year to Year, 

: E | 215 

Diſtreſs, when to be removed 1b:d. 

Juſtices Warrant to levy by Dsfreſs 
upon a Deer-ſtealer 83 


- 


E. 
Ejetment. 


N Eje&ment for five Yeafs af- 
ter Verdict for the Plaintiff, 
he , was delayed of Judgment 
and Execution by Injunction, 
till the Term ended; moved to 
renew the Term, but denied, 
130 
In Eje&ment, , Poſſeſſion of = 
Jointenant is Poſſeſſion of the 
other 
In Ejectment, one trick d out of 
Poſſeſſion, and the Manner, 73 
If one pretend Title to the Land, 
= Security to the Tenants to 
fave them harmleſs upon pay- 
ing him the Rent; and after 
another recovers in EjeFment 
againſt them, they have no 


Remedy againſt the Security, 


till, Oc. 
Sei fa upon a judgment in Eject- 
nent, not amended 310 


. 4 


Recovery of the mean Profits, 
which is from the Time of the 
Action brought, and without 
actual Entry, there can be no 

Recovery of the Profits, Page 222 

Entry upon an Exception 45 

Abuſes in Ejectment as to nomina- 
ting Leſſees 309 


Etro. 


Denying a Repleader where it 
ought to be, is Error 292 
Two brought Error, and made two 
Attorneys ; and of the Aſſign- 
ing Error by them 40 
Jndgment affirmed, another Writ 
of Error having been before, 
and returned _ 9 
Error for Want of an Original, 
and a Releaſe of Errors pleaded, 
113, 235 
Error aſſigned for Want of an Ori- 
ginal | 174, 206 
Difference between Errors in Law, 
and Errors in Fact 3 
Error of a judgment in Debt by 
Confeſſion, and Want of an Ori- 
ginal aſſigned for Error, and 
certified : Defendant pleads a 
Releaſe, but no Venue laid: 
Plaintiff demurs. Quære, Whe- 
ther the Court, being informed 
that there was an Original be- 
low, could by Law award a 
Certiorari ad Informand' Conſcient 
before they reverſed a Judgment 
for a juſt Debt 206 
Time to except againſt Bail put in 
upon a Writ of Error 230 
Writ of Error, no Super ſedeas till 
Notice | 130 
How to prove Entry and Claim, 
44 


Eſcape. 


Of Eſcape upon meanproceſs, and re- 


taken by an Eſcape-Warrant 21 
0 Intent 


28 


— 
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Intent of the Act againſt Eſcapers, 
and a new Rule made Page 22 
Two Coroners, one inſolvent, ſu;- 
fers an Eſcape ; whether the o- 
ther ſhall be charged 37 
One taken np upon an Eſcape-War: 
rant, yet common Bail, and 
why 1 
The Retaking of an Eſcaper on a 
Sunday by a judge's Warrant, is 
lawful 9 
For Eſcape 1n the Teſtator's Life- 
time, the Executor may have 
Debt againſt the Jaylor 125 
The Sheriff returns a Warranr, 
That one who had eſcaped out 
of B. R. was taken up upon an 
Eſcape-Warrant. 154, 254 
One Grant voluntarily ſuffered to 


eſcape, voluntarily returned, and 


being detained, brought Action, 

| BW 

Bond may be given to fave the 
Warden againſt all paſt Fſcapes, 
but not againſt future; S 225 


Excommunicate Perſon eſcapes, he |, 
may be taken by a Writ de 


' Nowo. 

T. in Newgate upon Eſcape War- 
rant, and diſcharged, was after 
arreſted, and in Cuſtod” Mar, 


253 
Eſcrow. 


Debt upon a Bond ; Plea delivered 
as an Eſcrow, and, iſſint non eſt 
FaFum. Replic' with a Traverſe 
of the Defendant's Plea, and 
Iſſue thereon 217, 218 


Executoz. 


A Recovery was againſt the Defen- 
dant, and Judgment againſt him 
de Bonis Teſtatoris , then Action 
is brought by the Executor on 
the firſt Judgment, and ſuggeſts 
a Waſting the Aſſets, the Debt 


125 | 


not being ſatisfied 


For Eſcape in the Teſtator's Life- 
time, the Executor may have 
Action of Debt againſt the Jay- 
lor Page 128 
Where Executor (hall anſwer for 
no more than he received: 
Where the Value of the Goods, 
ſhall be Aſſets 181 
Where voluntary Pavment by an 
Executor is a Devaſtavit 144 


5 | Indebit' Aſſump by an Execntor ſor 


Money of the Teſtator's recgi- 
ved to the Plaintiffs Uſe . 151 
Capias returnable ſuch a Day, and 
Execution of it ſedente Cur good, 
Scus not. 5 
Executor, when eſtopp'd in his Evi - 
dence of Want of Aſſets 308 
When an Eſtoppel runs upon the 
Land, it alters the Intereſt of it, 
| „ 
Debt by Adminiſtrator durante 22 
ſentia of the Executor. 304 


| Execution, Vid. Supra, 
Vid. Sheriff, 


— — 


When Execution is compleat upon 
Hab' fac Poſſeſſion SC > +, 
If a Cefſet Executio be for a Year, 
Execution may be within the 
next Year without Sci fs 288 
Execution is an intire Thing, and 
the Conſequence 398 


Expoſition of Wows, &c. 


Altia via Regia - _ 

Cauſing, Procyring, G o. 99 
... 1 '3 Funde 

| Communis c 
Conquerantur | 71 156 

Coſts 8 1357 

Debet &. Solet 312 

Default of another 2249 
Dimidia pars: * 881 

Eſtate 180%, 109, K 
Falſo & Malitioſe "on 

Inde 262 

XX Kneave 


— 


„„ 


Kneave of Land Page 140 
Liberum Tenementum 117, 118 | 
Malitia præcogitata 33 
Medictas 231 
Pi ſcerunt 183 
Pretenſum 302 
Prætentum 170 
Pretextu, &c. Ibid. 
Procuravit 32 
Publicus 256 
Remainder I12 
Reſidue 108 
Secundum Conſ. Curie 61 
Solebat 5 
Statum 09 
Subornation 202 
Unacum, in a Deviſe 108, 109 
Via regia 255 
Valentibus 188 


Evidence, Vid. TUitneſs. 


Where an Order, or bare Com- 
miſſion of Chancery, is no Evi- 
dence. 149 


Evidence of the Falſe Return of 


a Mandamus 152 
The Counterpart of a Deed loſt, 
admitted for Evidence 225 


cm 


F. 


Feme Covert. 


I FE indicted by her Huſ- 
band, admitted in Forma 
Panperis | 80 
Feme Covert, after Bail- Bond given, 
may plead Mi ſuomer 311 
Ferre Covert arreſted, where com- 
mon Bail to be received 105 
Feme Covert, after parting from her 
'Husband by Conſent, and Main- 
tenance allowed, commits Adul- 


tery, and runs her Husband into 
De if he ſhall be charged, 
1 8 147 


2 


Upon Non Aſſumpſit, a Feme Covert 
may give Coverture in Evi- 
dence Page 230 


Fieri Facias. 


Fieri fa to the Sheriff before Judg- 
ment entered, and the Value le- 
vied | | 184 


Fine. 


Fine by one Jointenant of the 
whole Fee, Quid Operatur 145 
Lawful Fiſhing | 73 
Indictment for Fiſhing in his Pond, 
| 183 


Fraud. Vid. Indidment. 


Captain of a Ship takes a Receipt, 
and gives a Note upon a third 
Perſon, who failed before the 
Note was due, and the Captain 
was gone to Sea; the Receiver 
uſeth Diligence to get ſuch Note 
paid, but cannot : It is Fraud in 
the Captain 147 

Falſe Token and Combination, 

302 
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G. 


Ame, found upon a Man, ſup- 
poſeth Proof made 57 
Gavel lind, a general Cuſtom 120 
Difference between Gavelkind and 


Borough-Engliſb 121 
H. i 

hr cut off, &c. for ſtriking in 

the King's-Court 75,76 


Execution upon Habere fac Poſſeſ- 


1 115 
eroit Service, G. 64 


I. 


— . | . f 
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I. 


CTION brought againſt an lan- 
A keeper for not ſafely keep- 
ing a Gelding Page 223 
See the Statute of Feofails Explained, 
4, 5, 285, 286 


TndiXment. 


For being a Common Scold, 1i,178, 
213, 239 

A Clerk in Court may confeſs an 
IndiFment for his Client 16 


TadiFment on the Statute 14 Car. 2. |. 
for abuſing a Cuſtom-houſe Of- 


ficer 
IndiFment againſt a Juſtice of 
Peace and others, for arreſting 
M. upon a pretended Warrant, 
knowing it to be forged 30 
A diſſolute Perſon kill'd Hares 


was indicted, and Indiffment 


quaſh'd, becauſe not ſaid he was 
not qualified 40 
Indid ment for cheating in a Foot- 
Race 42 
Indict ment for Falſe Affirmation of 
Value upon Sale 3 
In what Caſes Indictment lies after 
Recovery in Trover, or not 71 
No Indidtment where a Statute gives 
a Penalty 86 
Indict ment pro 5 Sarcinis 87 


admitted in Forma Panperis, 88 
Exception to an Indictment of En- 
try into Land, not ſaid Many 
forti 96 
Indictment for perſwading and cau- 
ſing an Apprentice to leave his 
Service, 99. If it be an Offence 


indictable, and the Indi&tment | 


ill for Want of Allegation of 
Abſenting „ 
IndiFment for coming as ſent by 
another to receive Money : If 
it be indictable 105 


Wife indicted by her Husband, 


After an IndiZment, how the De- 
fendant's Plea may be reſerved, 
ON | Page 114 
Indid ment for Words f. poken to 
the Mayor of Salisbury in Diſ- 
paragement of the Government, 
Vu, Mr. Mayor, I don't care a 
Fart for you ; Lon, Mr. Mayor, 
are a Rogue and a Raſcal 124 
Contra Pacem omitted in an [ndiF- 
ment 5 0 
Indiitment for wilful Perjury, re- 
citing the Record of the Trial 
to be a feigned Iſſue out of Chan- 
1 | 167 
Variance aſſigned between the Re- 
cord recited and the Indict ment 
168 
IndiFment for tearing an Account 
after it was ſettled 175 
IndiFment for cauſing M. to be ar- 
reſted and committed to Gaol, 
laid in Irons, and extorting Mo- 
ney = IS 
The modern Practice of taking up 
the Party before the IndiFment 
found | 179 
To ſet up a Fair, Market, or Leet, 
indlictable 183 
Indlict ment for falſly confederating 
a Man to be the Fatlier of a 
Baſtard Child, 100, 185. If the 
Party ought not to ſhew himſelf 
to be innocent 185 
IndiFment of a Petit Chapman 240 
IndiFment for Fiſhing in his Pond, 
| 5 © 
Quakers indicted for keeping Shop 
open on an Humiliation Day, 
210 
Upon TndiFment for a Riot againſt 
a great Number, to try it only 
againſt three or four 212 
Words directly tending to. the 
Breach of the Peace, indid able, 

| 512 
A Woman iadidted at the W 
_ Seſſions of a Borough for exer- 
| 5 
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ciſing the Trade of a Goldſmith, 
not having been Apprentice ſe- 
ven Years Page 220 
Difference between IndiFment and 
Information, as to bringing on 
n | 246 
In Crown-Cauſes, there cannot be 
Niſi prius or Tales without a War- 
rant from the Attorney- Gene- 
ral 3 Did. 
The former Practice concerning 
Removal of Indif#ments by Cer- 
tiorari, and how it is now. per 
Hat. 5 G 6 V. & M. bid. 
The Defendant ſhall never carry 
an IndiFment removed hither 
by the Proſecutor to Trial with- 
out Leave of the Court 247 
If Entring of a Non Pros be good 
Evidence to prove the Declara- 
tion in Indidtment of dame; 
261 
Inde acquietat goes to the Fact 
charged, and not to the Indi. 


ment 3 
When Nolle proſegui upon Indicł- 
ment firſt began Ibid. 


Two Collectors and Aſſeſſors of 
publick Taxes indiFed for their 
Injuſtice and Partiality in their 
Taxation, and adjudged to the 


Judgment. 


Judgment final, where Page 5 
Where Judgment ſhall be upon the 
Demur', or upon the Default, 
Did. 
A Man out of Court may have 
Judgment againſt him, though 
not for him 10 
The ancient manner of Pleading 
in Arreſt of Judgment 143 
A Warrant to confeſs Judgment, 
and Agreement to ſtay Judgment 
for a Year, how the Year ſhall 
be reckoned | 14, 288 
Judgment upon an Attorney's ap- 
pearing without a Warrant, 16 
When to move in Arreſt of Judg- 
ment | | 2 
When the Court will not let Judg- 
ment (neglected) after a Rule to 
be entered 59 
Judgment of a Precedent Hillary 
Term, and the Plaintiff died be- 
fore Coſts ſettled, and next Hil- 
lary Term Judgment being en- 
' tered as of the firſt Hillary Term 
. : ____..- 108 
How Judgment may be or not be 
when the Court is divided, 203 


Pillory 306, 307 
In an IndiFment Communis Deceptor 
is foo general 1 
Indictment for cheating the Proſe- 
ceutor in a Parcel of pretended 
Port Wine 301 
Imparlance on an Information 243 


| Inquiſition. 


Of Forcible Entry, Motion to 
 quaſhit for Want of the Words, 
Ad inquirend 5 
No Exception againſt a Juror up- 
on a Writ of Inquiry 43 
Vide Of Executing a Writ of In- 
Jjuiry after the Return, 159. And 


95 


Judgment upon a Warrant of At- 
torney, when to be entered, 
DE 212 
Judgment by Nihil dicit, how en- 
tered in B. C. how in B. R. 236 
Time of ſigning Judgment, 191,241 


Jurisdickion. 


Plea to the Juriſdliction of an In- 
ferior Court tendered after the 

Court was up... 146 
The Oath ought to be upon Ten- 
der of the Plea Ibid. 


' ! £ 


Juſtices. 


hd. tw 


of quaſhing or ſuperſeding it, 40 
2 
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5 Retorn of a By-Law to pay fot 
Juſtices. | not weighing Goods ſold by 


Foreigners at the ancient Beam © 


Order by two Juſtices recites Oath in the City of London, Page 123, 
made before one of them by the | 


3 Hs - 
Mother of a Baſtard Child, who A By-Law returned concernin he 


| the 
was examined by one of them, Company of Free-Porters in 
and ill Page 180 London, and of employing a 


Where Juſtices of Peace cannot de- Stranger not free 123 


legate their Authority to others Goal Delivery of Mzddleſex, how 
to make, Rates and Orders, 879 held in London. 145 
Upon Jaſtices of Peace Falſe Re- Debt brought in London upon a 

turning Inquiſition of Forcible Demiſe of Lands in Jamaica, 


Entry, and the Affidavits there- Vide Obligation. 194 
of, how to be heard - $ .- ne 
Fuſtices of Peace, their Authority * * 5 
concerning Wages A | M. 

If the Juſtices make a ſubſequent £ 
Order directly contrary to a for- Pandamus. 


mer of the ſame Seſſions, in the 0 8 
ſame Cauſe, the ſubſequent one OW returnable, G0. 25 
is an abſolute Repeal of the for- 1 1 Where Mandamus ought to 
mer | 287 go to reſtore to an Office 18 
„ 3 Information for a Falſe Retorn of 
2 x 5 a Mandamus by a late Mayor, 


L. 1 l 152 
Ĩ be old Bailiffs of a Town oblig'd 

7 Hether the Statute of La- to return a Mandamus 13 
bourers extends to Garden- Mandamus, when amendable, Did. 
work | 204 No Mandamus for an Approver of 
If Labonrers in à Garden be inthe Guns, nor Clerk of a Company, 
Juſtices Power 205 | 18, 82 


5 


Leaſe of the Office of Marſhal of Evidence of the Falſe Return of a 


B. R. good . ((( 152 

Leather, Allom'd Sheep- skins is Aſandamus to ſwear a Church - war- 

ſuch _ 166 den, and the Return 89 

Where a Leſſe may grant above Mandamus for reimburſing an O- 

his Eſtate, but not leſs 63 | verſeer turned out 97 

Of pleading Liberum Tenementum, An argumentative Return upon a 

| 17, 118, 119 Mandamus, is ill eee e 

Of pleading the Statute of Limitati Mandamus to admit a Teaching- 

ons, Vide Statute, 240 Diſſenter to (qualify himſelf, 

| 8 310 

London. Martial Law not a fixed, but a 

e th c F 5 tranfitory LW 180 

Apprentice to a Waterman's Wi- Marſhal turned out for Non-atten- 

dow extends not to a Freedom dance 71 
of London, but Trover lies for 

his Tickets 3 Yy Leaſe 
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"Leaſe of Office of the Marſbal of 
the King's Bench, good, P. 57 


Ss 


& 


Marriage. 


x S 


The Difference between a Contradt 
per Verba de preſenti, and Verba 
de fut uro 155 


7 Merchants. 


When Actions on Inland Bulls of 
Exchange firſt began 29 
Difference between Foreign, and 
Inland Bills , 7 
Indorſee brought Action in the In- 
dorſor's Name 5 

A Bill of Exchange may be made 
between two Perſons, and how, 
Ibid. 

A Caſe concerning Payment of 
60 J. to a Merchant's Servant by 

a Bill of Exchange, & c. on ano- 
ther Who had jult faileg, before, 
2 i 36 
If a Merchant Servant may accept 
of a Bill of Exchange without 


3 to do it Ibid. 
Whether ſuch a Bill be Payment 
at all 1bid. 


How ſuch Notes may be Payment, 
and on whom the Proof lies, 
Where a Maſter is not bound 24 
ſuch a Bill taken 3 
Indebitat Aſſumpſit by one Part- 
cov ner of a Ship againſt eth 
264 

Indebit Aſſumpſit lies not upon a 
Bill of Exchange againſt the 


Acceptor 189 
Money. 

Money brought into Court, 11, 25, 

= | | * 101, 153 


1 


* 


| 


| 


N. 


Olle proſegui, when firſt uſed 
on Indictments Page 262 
The Effect of a Nonſait 95 
Ot paying Colts on a Nonſuit by 
Executor: ¶ Vid. Executor) 181 
When a ſpecial Non tenure may be 
pleaded 226 
Notive of Trial: (Vid. Trial) 57, 
8 


What Notice ought to be doen 
of Trials, and Executing of 
Writs of Inquiry 146 

Defendant inditted for a Nuſance 
in bringing a great Ship into 
Billinſgate Dock I45 


— —— * 


O. 
4 


Ebt on Bond, or Obligation, 
not ſpecified in Taxation ac- 
cording to the late Act, 176 
Debt on a Bond made, dated, ſealed 
and delivered at Port St. Davids 
in the Eaſt- Indies 228 
Obligee made a material Razure in 
the Condition : Motion, that 
the Bond ſball remain in the 
Officer's Cuſtody, allowed if 
Defendant had denied the Deed, 

2 
Narr' in Debt upon a Bond, with 
Omiſſion of quas ei debet & in- 
juſte detinet 306 
Per Scriptum Obligatorium, without 
ſnewing the Date of the Bond, 
or that it was executed, yet 
good Ibid. 


Dffices. 


* 
If an Office deſcribed by the Statute 
has a certain Salary annexed to 
it Deputation of ſuch Office, 
relerving a Sum leſs than the 
ſtanding Salary, will not be 

within 


. B 


_— 


within the Stat. 5 & 6 E dw. 6. 
c. 16. But if the Fees be incer- 
tain, and no certain Salary an- 
nexed to the Office, reſerving a 
certain Sum out of Fees, aliter, 
not within the Statute, P. 234 
Quantum Meruit for a Deputy, ha- 
ving no Allowance 23 
Leaſe of the Office of Marſb. of B. R. 
good | 57 
Officers indicted for Extortion, &c, 
306, 307 
If Juſtices may replace an Overſeer 
removed 77 
How the Order for a Poors Rate 
ought to be, and how the Ac- 
count 98 
Overſeer need not advance a Far- 
thing of his own Money, 97, 98 
Of reimburſing Overſeers 1bid. 
If a Clergyman without Cure ma 
have a Writ to diſcharge him 
from being Overſeer, &c. 130 
If an Outlamry upon an Indictment 
be ſet aſide, the Indictment 


ſtands good and open to pro- 
| #3 & 
No Oyer after general Imparlance, 


ceed upon 


yet Oyer after Plea in Abate- 
ment, and why 27, 28 
Of ancient and modern Demands 
of Oyer and Grants thereof, 28 
If a Releaſe be pleaded, and the 
Plaintiff crave Oyer thereof, if 
the Defendant will not grant 
it, the Plaintiff may ſign Jjudg- 
ment for Want of a Plea 122 


— 


of 


Ariſb- Clerk 253 
| Of Election of P arliament-Men, 
| 3507, 1, 52, 2 . 

Of Staying Proceedings on Pay- 
ment of Principal, Intereſt and 


Charges, Vide 11, 25, 60, 101 
| 2 : b | 


One Order made, and then a ſub- 


Peace. 


L. bound to the good Behaviour 
for his Rudeneſ 'so the Daugh- 
ter of an Heireſs Page 131 

Demand of Security for the Peace 

_ ought to be freſh after the Af- 


fray given 132 
How the Cauſe of Binding ought 
to appear | Ibid. 


What is a Practiſing of Ph with- 
in the Statute 4.4 
Iadi&ment for wilful Perjury 167 
Plea. Vid. Repleader. Vid. Abate: 
ment. 


Plea ill for want of Avermeut, 306 


Plea in Bar concludes in Abate- 
ment 103 


yIIf the Plea be Matter in Abate- 


ment, and concludes to the Ac- 
tion, how id. 
Defendant pleads, he ought not to 
anſwer becauſe of an Action 
depending in B. C. 157 
Excommunication and Outlawry 
to be pleaded under Seal 180 
Where the Matter is indifferent, 
and the Party p over, the 
— Court will intend it well; ali- 
| ter where theſhewing of a Thing 
is abſolutely void 136 
Special Non eſt fact ua 218 
Per nomen 303 
Where it is hard to hold theDefen- 
dant to his Confeſſion in Piead- 
ning, or not * JO 


— 
I ne L 
W 
4 + 


Order for removing a poor Perſon 
confirmed at the Seſſions on an 
Appeal, Ge. 287 


ſequent Order is made by the 
Juſtices the ſame Seſſions on the 
ſame Cauſe ; the laſt is an ab- 
ſolute Repeal of the former, Ib id. 


Wife 


The TABLE. 


* — 


— .—_— 


Wife indicted by her Husband, 
admitted in Forma Pauperis,P. 88 
Where a Settlement of the Father 
gains a Settlement for the * 
1 
Vid. Overſeers, Settlement of a 
Child delivered 213 
Vide ante Operſeers. 


+ Peeſentative. 


Some Churches are Proſentative 
ſome - Donative, and ſo 
pendiary 


Pziſoner. 


A Note diſcharging a poor Priſo- 
ner confeſſing the Action 22 
The Priſoner alſo diſcharged after 
a Surrender bid. 
A Priſoner for Debt under 1001. 
diſcharged by the late Act by the 
Juſtices of Peace, and afterwards 
was taken up again for above 


100 J. he ſhall find Bail 301 
Puvilege. 
Of the Privilege of the Queen's Pa- 


lace 74.75 
If that Privilege be confined to 


Reſidence L. id. 
"The Right of Gentlemen at the 
Bar, to have a Trial at the Bar, 
af? FRE 123 
The Queen's Attorney may try 
any of the Queen's Cauſes at the 


Bar N Did. 
Two Ways of pleading a Privilege 
% a Court 305 


Pꝛohibttion. 


Before Appearance to ſtay proceſs 
of the Admiralty de quadam 


117 Cau ſa Salvagii | i 08 


Notice for a Prohibition for Libel- 


ling in the Spiritual Court, to 
So 10 1 | 


me Sti- 


If Ser fe recite. a judgment of 


diſſolve a Marriage becauſe of 
Precontracts Page 155 
A Contract per Verba de preſents, 
and Verba de futuro, the Diffe- 
8 Ibid. 
A Prohibition to ſtay a Suit about 
Pews in a Church 230 
Where after Sentence one may 
come too late for a Prohibition, 

| 252 
Grounds on Suggeſtion for a Pro- 
hibition to the Conſiſtory Court, 


308 
ook Vid. Witneſs, 


Upon bare Recital of a Deed of 
Uſes upon a Fine, Proof to be 
made | 45 

Game found upon a Man, ſuppo- 


ſeth Proof | 57 
R. 

Recognizance. 
W Hich was taken at a Judge's 
Chamber, and ſet forth as 
if taken in Court 42 
Recognizance for a Trial eſtreated, 
2 42 


Failure, a Forfeiture of a Recogni- 
Lance | Ibid. 
Popiſh Recuſant convict, not to 


prove a Will 239 
Recozd. 

Miſtakes in filing Records, rectified 

. | 18 

Upon a Writ of Error, if the Clerk 

below will certify the Record 

wrong, Caſe lies againſt him, 

O C35; 45 | 245 


Trinit, Term in Debt, and the 
Tenants returned plead Nupl tiel 
Record, and a Judgment of 

1 Mich- 


Ne TABLE 


mmm 
— 


Michaelmas Term is produced, 
this is a Failer of Record P.257 


Repair. | 


Solebat Reparari, where not good, 
| 313 
Caſe between Buyer and Vendee 
of Houſes 314 
Where the Vendor reſerves not 
the Benefit of Lights Ibid. 
Of Repairing the upper Chamber, 
and lower Foundation 


Repleader, 


When a Repleader (hall be upon an 
immaterial Iſſue 2 
In caſe of Repleader, 
Amendment muſt begin bid. 


No Coſts on Amendment of Re- 
leader Thid. 


Repleader at Common Law, and 
when grantable 3 
No Repleader where the Parties are 
out of Court by Default 16:4. 
If Repleader can be upon a Demur- 
rer 103 
If the Court award a Repleader | 
| where it ought not to have been, 
or deny it where it ought to be, 

it is Error 
Replevin. 
Upon the Defendant's being chea- 
ted in a Bargain 5 68 
ln Replevin, if Property be claimed, 
and notwithſtanding the Party 
replevy, Treſpaſs will lic 69 
If Appratiement may be 1n Reple- 
vin Ibid. 


In a Replevin, Property i in aStran- 
ger may be pleaded in Bar, 81 


Hoy! the Defendant in Repledin N 


may take Aqentage 'of a Vari- 
aànce GE OP "ey 103 
Rey levin for Cattel, Juſtification 
be Damage. feſant, how the 


4 . | 4 


Did. 
| Page 102 


where the | 


Plaintiff may derive his Title, 
and traverſe | 158 


Conuzance as a Diſtreſs for Rent; 
Bar, that the Cattel eſcaped by 


the Defendant's Ground for 
Want of Repairs 189 
De homine replegiando 84 


In Replevir, and Plea in Bar, with 
an abſq; hoc Replicat' to Iſſue, 
Demur' to the Replevin, and 
concludes in Abatement, Judg- 
ment final in B. C. for the 
Plaintiff, and affirmed in Error, 


| Where Reſtitution of Goods taken 

| in Execution ſhall be or nor, 

5 2975 ce. 

Re- entry, where muſt be laid on * 
Onſter 


Conſtruction of the Word (Re. 

mainder 112 
Inquiſition taken for a Riot made 
contra formam Statuti, and good, 


Retozn. 


Difference between Proceedings 
begun in B. R. and Proceedings 
brought up by Certiorari, as to 
Returns 263 
Writ of Inquiry feturnable ad tres 
Trin, which being Sunday, 148 
Of Sunday, and the Heturn Days, 
Ibid. 

The Calendar is ſettled by Law, 
and Part of it 251, 252 
If a Writ may not be legally exe- 
cuted the Day of the Retarn, it 
ſhall not the next Da yx 159 
Fifteen Days between Teſte and Ne- 
turn of Proceſs 1 146 
Remitter by Attorney: Retraxit in 


L propria Fer fue Bn 82 
| Requeſt | 
Where material 200,227 


Requeſt, how to be made; and Dif- 


ference when a Time is appointed 
L 7 


for 


\ * '1 N . 


The 7 


1 L 


4 — 


Fe + _ — —— ; Sas 

bor doing a Thing on Requeſt, Statut | 
Tor de es. 

T and when not P 380 Title of Statute no part of the Law, 

a bery »04 & 0 5 | Quære Page 62 

1 55 Belcous. Vide Arreſt. Statute of Limitations 25 


TG. DG: 

A Difference where on mean Pro- 

.-, ceſs, and where on an Execution, 
| | | 141 


SEE . " Co 
m—_ 


n 


8. 
Scire facias. 


Io repeal Letters Patents 220 
I Scire facias on aRecogrizance, 
that they and either ot them re- 
cognouit 197 
Two Scire facias's of the ſame Tee, 
=! | 


Seire facias by Adminiſtrator, to 


warn in Tertenants upon a 
Judgment obtained by the In- 
teſtate againſt S. at Weſtminſter, 
. 1 27 134 
Seire facias againſt Tertenants, they 
all appear and plead jointly, 226 
Plea in Abatement of a Seire fa. 
that J. S. was a Tenant, and not 


ſummoned 200 


Amendment of Sire fe. where,263, | 


286 
Vide Re coꝛd. | 


Sheriff, 


1f a Man hath 3 and ſues 
Fi. fa. and gare ſeized on, 
and then the Plaintiff dies, the 
Sheriff muſt ſell, and give the 
Money to his Executor or Ad- 
... miniſtrator _ 290 
That the Sheriff may ſell without 


a Venditioni exponas, and when, 


212091, 294, 297 
Whether the Adminiſtrator de Bo- 


vit non (hall have the Money, 
an; ein 0 iu. 


5 


Statute of Compoſition of Two 
Thirds, c. pleaded in Bar, 58, 

| I56 
Statnte 1 Jac. 1. c. 22. whether 
allom'd Sheep-skins be Leather 
within the Act 166 
Statute 8 9 W. 3. of Labourers, 16 
Statate of Conventicles. (Vid Caſe.) 
228 

Statute 9 V. 3. of proteſting Bills 
of Exchange 81 
Statute 23 H g. of paying Coſts, 91 
Stat $&- 6 V. G. M. c. 2. of Remo- 
vals by Certiorari 246 
Exp!” Statute of Frauds and Per- 
juries, of anſwering for the De- 
fault of another 249 
Statute 17 Car. 2. 293 
Remedy for Adminiſtrator de Bo- 
Vis non, per Stat. 17 Car. 2. after 
Verdict 290, 292 
The late Act concerning Diſcharge 
of Priſoners for Debt under 100. 
OI 

Statute of practiſing Phy/ich — 


Summons. 


| Where neceſſary in order to a Con- 
viction 5 41 
Sundap. 
What Arreſts and other Acts are 

good thereon. 95, 96 


Ern — 


th a. «a. a1 


Cal. 
Here and how Iſſue in Teil 
may falſify a Recovery, 296 
Where Plaintiff maſt make Title, 
and where he need not 213 
Taxes, Collectors and Aſſeſſors 
thereof. Vide Indidments. 
Trade 


mo 


Oe T#SLE 


| 


Trade. 


A Woman indiQted at the Quar- 
ter- Seſſions of a Borough, for 
exerciſing the Trade of a Gold- 

_ ſmith, not having beenAppren- 
tice ſeven Years Page 220 


Trav:rs. 


Travers Virtute cujas, if traverſable, 
70 
Treſpals. 
When the Acquittal of one Treſ- 


paſſer ſhall diſcharge the other, 


| 10 
Treſpaſs for taking away two Cows 
and ſeveral Loads of Wheat out 
of the Plaintiff's Cloſe in D. ac 
etiam for taking away ſeveral o- 
ther Things de Bonis proprezs of 
the Plaintiff, ibid" ſimilit inuent, 
and Damages entirely aſſeſs'd. 
Exception was, for thatthe Loads 
did not appear to be his Goods, 
for the Words de B̃ouis propriis of 
thePlaintiff, ſhall be only of thoſe 
Things after the Acergaws, 14 
Treſpaſs for breaking his Cloſe, 
and hunting and killing his Rab- 
bits, with a Continuando 38 
What Things may be laid with a 
Contimuands 
Treſpaſs for entering the Plaintiff's 
Houſe, and taking away his 
Goods : Juſtification by Proceſs 
of Inferiour Court for Non- ap- 
pearance, but anſwers not to 
the carrying away 70 
Treſpaſs againſt Bailiff for Break- 
ing an Houſe, not an Attach- 
ment 105 
In Treſpaſs, where Son Franktene- 
ment is a good Plea 117 
Laberum Tenementum, where it is 
traverſable, or not Ibid. 
Two Ways of Pleading Liberum Te- 


Ib;d. | 


|: 


Error of a Judgment in 7reſpaſs 
whereas it was in Caſe ; 2 great 


Diverſity Page 813 
In Treſpaſs, the Defendant juſtifies 
in Aid of the Officer upon a Re- 
plevin: Plaintiff replies by a 
Claim of Property 140 
Treſpaſs tempore Will. 3. ill upon a 
emurrer, help'd after Verdict, 


| Bo 
Trial. Vid. Notice. 


Rule of Notice of Trial 18 
Cauſe of a new Trial for Want of 
Evidence 22 
Concerning a Term's Notice for 
Trial, Vide 57 
No new Trial after ſecond Verdict 
of the ſame Side Vide 18 


What is good Cauſe for a new Trial, 


| 30 
In Civil Actions the Defendane 
cannot try a Cauſe by Proviſo, 
till Default in the Plaintiff, ex- 
cept in ſome ſpecial Caſes 246 
But there can be no Trial by Pro- 
viſo in the King's Caſe 247 
Of 7rzals where the Queen is Party, 
* , Jhid. and 123 
The Defendant ſhall never carry 
an Indictment, removed hither 
by the Proſecutor, to Trial, with- 
out Leave of the Court hid. 
Of Trials at the Bar. Vi. Pꝛivilege. 


Trover. 151. 


Trover for fourteen Lemon-Trees 
Ticens'd to ſtand in a Lord's 
Garden; the Trees being ſepa- 
rate, could not paſs by the Grant 
of the Garden 170 

Irover, for that the Surveyor of 
the Queen's Yard detained a 

Carpenter 's Tools upon a pre- 
tended Ulage 212 

Where the very Denial of Goods 
is a Converſion Did. 


nementum 


119 


In 


— — — 


The TABLE . 


In what Caſes Indiament lies af- 
ter Recovery in Trover or not, 


Page 71 Vide 87 


Tythes. 


No'7jthe of Fiſh vs 2 223 
Prohibition on the Statute of Ed. b. 
for ſuing for Tythes of barren 
Ground newly cheese 86,96 
Prohibition to ſtay a Suit in the 
Spiritual Court for Tythe Milk, 
261 


— 


V. 
A Ne as ſuch not indictable, 
240 
Motions to change a Foe, © 
Of Laying a Venue 223 


No Afrdavit of the Delivery of a 
Declaration held up to the Rule, 
175 

Rule on granting a View, where 
proper 211 


Oncerning an Attorney's Pre- 

A ſence upon a Warrant given 
by one under Arreſt, to confeſs 

a Judgment 35 
A Man gives a Warrant of Attor- 
ney to confeſs Judgment the firſt 
Day of the Term, and dies, it 
may be entered at any Time, 
| >; Pm that Term * 


* Way. Vid. Budges. 


” ber 


my Ground from one part there- 
of to another; but from one 


In caſe of a ſingle Bill. 


5 A Man cannot claim a Way over 


Part to another of his own / 


Ground be may claim a Way 
over my Land Page 3 
A Stranger may have a Way over 
another's Soil three Manner of 
Ways : 1. For Neceſſity. 2. By 
Grant. 3. By Preſcription, Bid. 
The Manner of Pleading a parti- 
. cular Eſtate of a Way 40 
Privilege of the Grantee of a 
Wreck for a Way 149 
to repair a Way 163 

A Way cannot be changed with- 
out ac of Parliament 307 


cuil. Vid. Devile. 


illi favour'd in Law 133 
Debt lies for Money deviſed out 


of Lands 26, 27 


Witneſs. vid. Evidence and Pꝛook. 


two Per- 
ſons, produced as Witneſſes, or- 
dered to write their Names 167 
Subornation of Witneſſes + 203 
The Party reſcued, allowed as a 
Witneſs, and why | 211 

A former Oath of the Defendant's 
Wife allowed for Evidence of 

a Felony committed 216 
The Counterpart of an ancient Deed 
loſt, admitted for Evidence, 
225 

In Ejectment to prove a Leaſe to 
the Queen, an ancient Book of 
Entries was offered 248 


Crit. vid. Return, 4 


If a Writ may not be executed 
on the Day of the Return legal- 
ly, it ſhall not in the next Day, 

159, 196, 250, 251 

It is illegal to fill up a Writ after 
it is ſealed 1 

Oyer of the Writ * W 
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